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6  Werner Schubert, Anmerkung zum BGH-Urteil vom 18. 1. 1983, JR 1983, S. 326
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A Study of the Civil Liability for Damages
to the Product Itself

Yu-Hung Yen*

Abstract

With regard to damages to the product itself, the solution based on
contract liability is the only one that can meet the requirement of
balancing two principles: “justly protecting the rights and interests of the
injured party” and “reasonably limiting the liability of the tortfeasor”. In
other words, only the solution that is based on contract liability can
appropriately allocate the risks between the involved parties. Therefore,
contract liability shall be considered the answer to the question of the
civil liability of damages to the product itself. The reason why the
solution based on contract liability under current law does not function
well is because the court adopts the warrant theory. Under this theory, a
seller delivers to the buyer an object that is defective from the beginning,
the seller is considered to have tendered the performance in accordance
with the tenor of the obligation and is thus not liable for defective
performance stipulated in Paragraph 1, Article 227 of Taiwan Civil Code.
However, in order to justly protect the rights and interests of the injured
party, it is indeed necessary to adopt the view of the performance theory
instead. Although the solution that is based on tort liability can also
protect the rights and interests of the injured party, it may not “justly”
protect the rights and interests of the injured party and may not set a
reasonable limit for the liability of the tortfeasor. Therefore, it is not
appropriate to impose tort liability for infringing ownership and for
violating a statutory provision enacted for the protection of others, or to
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impose product liability upon the tortfeasor. Nevertheless, if the
tortfeasor intentionally causes damages to another in a manner against
the rules of morals, since there is no need to protect such tortfeasor, this
tort liability can still be imposed upon him.

KEYWORDS: damages to the product itself, insidious spreading loss,
civil liability, contract liability, tort liability, performance
theory, warrant theory, allocation of risks.




