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HERB S B2 %% 0 2 F 7 IFRE AR 7 & 2 P RRIRE

25
‘I-J o

SRITT » BEFAHER B B i D B B B - S B s
BET - — B A S S RS TR IR R & E
U E LSRR TG 2 filE - (B R A
B 2 AR Rt M AR BB REAR S5
( citizenship ) 7 B RIS MRY  ME L - BFIYER
ARG (R U2 (EA R I 2 B < AR1T » i — A Rk
NEZ IR BIEAEIE 2 A RS SRE RIS R B 2 5t
ASTHERE AT R - E—DIARS MR —EEOG LR
=2 Cidentity) EEARSSEEWESR (HEGEHTTIATES
2 S s HORIDIARE S ER—FEHE R ERMEA (rights)
ZHEEHIN (legal status) » HEEARBSEEWES (FHEGS
WP ESS ) BIEE « AETHKF R RS -

25 482 E L (3x18) F56-

26 2% £ 4 (citizenship) AR S FRARIHLT > A F A NF S AL ¥ i Pm 4p
2R Blde2 2 A £ 4 (cultural citizenship ) ~ 232 % £ 4 (global
citizenship ) ~ % & = & £ & (ethnic citizenship) » & % “F & = 2 £ 4 (alien
citizenship) % » #A@ A~ @ #r3* 2 2 % & 4 (citizenship) » A 4c 8 # 5 ¥
FEE S LA PE AT L LA H2 P A TE AL (community )
2= F £ 4 (membership) > 4 Z 5tis % F 8 (political community ) % Fr — 4%
¢ (common society) T 2 = B £ oA o 2 % £ 4 (citizenship) 2§32 ¢
i3k % R334 L LINDA BOSNIAK, THE CITIZEN AND THE ALIEN: DILEMMAS OF
CONTEMPORARY MEMBERSHIP 18-20 (2006).

27 4 8 4eChristian Joppke, Immigration Challenges the Nation-State, in CHALLENGE TO
THE NATION-STATE 5, 7 (Christian Joppke ed., 1998). (“In a world of scare resources,
rights are costly, and they can never be for the whole world. Spreading rights more
evenly requires slashing existing privilege.... This is precisely why immigration is
even more jealously rejected by developed welfare states, which would go bankrupt
overnight if literally everyone could reap its benefits.””) * 4rPeter H. Schuck,
Membership in the Liberal Polity: The Devaluation of American Citizenship, 3 GEO.
IMMIGR. LJ. 1,1-18 (1989). (&M A 3z ¥ T > BN EWiTi - Bpd L &
ARNARFe FlE L2 A (legal resident) Iz R ERE 28 L4
(citizenship ) cHip ¥ E B @2 pdf > i&d B T ER2Z AL o
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A ARZ &L LHP 2R
NRESER—EPUGILFERE Z 7 (identity ) » AT DI .Z Ry
—FEFEAE (republican model) **2 N ERE 4> o f FLAA B BA ELHT
%18 (Aristotle ) $fEEAGIRTREL H A 2 B - Mt FFACEM (Jean-
Jacques Rousseau ) » BEFEHEF (Niccold Machiavelli ) ZFE{HEHIIL -
NREBSFR—HEEFR  EEEARTERARZEAEZ HE
(political engagement ) - JEfEH/ KRG 732 #ifF - HERZHHERE
ARTFEEERN - AIERERTHREEENR L2 AR TR A
(popular sovereignty ) » « A\ RFHEFHIBEBUAIFE 2R E -
(A B5F 715 58 L2 il B F Ry BUVG SR RIS A Ak R [ 2 ¥ 52 DL)iE T 1
(sovereignty ) JH¥EENFUIGHI I mAE ST » 1 B B BRI EGE
BARZAE  BIEERERAR ~ BIZ ARG - B itk
EEMARZAR » Bl TRERAEEE B E - BustLF#Et
EEREHER - HEZ » B T BUAEFAIRRZFE » EREUAH:
[FEIRSHI BB EAR S » MAEERAEEF » 49 A (inclusion )
BLHERR (exclusion ) JHBERZE » EBEMWANKER HAR
() - EREHERERIRIEAR M (M) » FIANTEEEE S Carl
Schmittfft £5Rk - BUATERAEZ AR S AR - 9 Bus BrY
il e - NAEEFGETE |~ 22 K FECR T EAM R
BUAHR AN (FRNEIA ) RIARERLEME ~ AP~ B - TR
SR EAFR R - BT PR @252 o ISR R b

28 ApREIE 2 B E ~ S & 3 g7 2 4 A Richard Dagger, Republican Citizenship, in
HANDBOOK OF CITIZENSHIP STUDIES 145, 145-48 (Engin F. Isin & Bryan S. Turner
eds., 2002).

29 Popular sovereignty™ % 7 %5 TR X 14 —*ﬁ PP R D REAR G
&I * 3F P popular sovereignty st — 3L Tl i o ARHF R < 2 popular&_*
M Wik A A (people) 2 35% 3 » & A ¢ 7 F W4 (nationality) & & 2
# > (citizenship) 2 @77  §33¥5 TR, ¥ 402 400 FEZY WAL
o0 B PR P T A 0 P LR E s 208 0 F31 (19974 ). (TR 4
Ty AT 0 FR s BB Ry R B2 g m F it
e 4 f&& ..... J) o

30 CARL SCHMITT, THE CONCEPT OF THE POLITICAL: EXPANDED EDITION 26-27 (George
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Byron R. Whitt KIEEERHETEZ LHERERT T HEIGH -
e B HIalEE e AL - WMERERZIGE RN RaE R
fiE < HlE SN AR E L2 I — B LIV A (Aliens are by
definition those outside of this community ) ° 31 | R EF e E
KBz amikes - ARE AR A RS HITEE - @ E MR
B BEMEHAE - R RTFREEE RBUG RS E
HIEARZ ZBIHBIEA 2 TEN” - #B—AEms  JLE
IEHREREE N R FEREEBOEHE T B B < BT I - B A RInHR
2

Schwab trans., University of Chicago Press 2007) (1932). (“The distinction... can
exist theoretically and practically, without having simultaneously to draw upon all
those moral, aesthetic, economic, or other distinctions. The political enemy need not
be morally evil or aesthetically ugly; he need not appear as an economic competitor,
and it may even be advantageous to engage with him in business transactions. But he
is, nevertheless, the other, the stranger; and it is sufficient for his nature that he is, in a
specially intense way, existentially something different and alien, so that in the
extreme case conflicts with him are possible. These can neither be decided by a
previously determined general norm nor by the judgment of a disinterested and
therefore neutral third party.”)

31 s (FF P9l > R AT 3% 2 Cabell v. Chavez-Salido, 454 U.S. 432, 439-
40 (1982). (“The exclusion of aliens from basic governmental processes is not a
deficiency in the democratic system but a necessary consequence of the community’s
process of political self-definition. Self-government, whether direct or through
representatives, begins by defining the scope of the community of the governed and
thus of the governors as well: Aliens are by definition those outside of this
community.”)

32 % BB ZRE R E PR iR ki % % F William Rehnquist & F $F3% 1% % #icd, 2 #-¢
A E ST ERBEFESE ST 2 %A 4% (suspect classification) P& o f[}u“ﬁ ER
BAFA AL FTAEBEREERTRG LB RROSE TREER
Fize AP G FaEt - AT LR A o Sugarman v. Dougall, 413 U.S. 634, 651
(1973) (Rehnquist, J., dissenting). (“The Court... fails to mention, let alone rationalize,
the fact that the Constitution itself recognizes a basic difference between citizens and
aliens. That distinction is constitutionally important in no less than 11 instances in a
political document noted for its brevity.”)

3B ANAEEI i - RAMER VAN FET AL w32 (51
6)> FOT (" »8il2 - MAFEHFR > FALZWAES | (AL ) FR
A BE R - BAER e ) e A ERBS AR AL R NE
1 R -




TR EE TR, B TRINIEES 571
HEA R EiE LW 288

KT » BRI ZHOEHE o B R B E L A AR
W BARFT ARG S IVERFARPERER TIEAR ) ZEsTe
M ERULRET ARG S EESR (HBOAHMFFEES) |
o Ed o TEEELARIHESZ TAR, £ERA - CREES
P - B AR EERERE - EAEDEE (4]
HEEETHES EEES)  MIEREZARREE » Lk
SR RE, N DHREEASTRER - EEIYR R EE R E
2N REGAS E S 2 R E R RSB L EE A
FPE T MIDREE T 2 BUA TR E AR H R 3% L R B o
B HE LA —EERE SRR E R (FIaFEE
BB A R SR AT R BOARERIE ) 5 552 LIS AR
BB RYARE - EL TR TS RN RBEN NS H - i
ZEOES R IR SRR 2 R  SEEFERRRERS - )E
2 HEOEIII A B R E S — (EE TR » 158 T
EE A R B S AT BO AR - 2B R R -
% BEE G IEYS S  SEE RIS T R R
DR - T R (AR R B S AR
SHEAEZREY PP RED L EEEEERZRE S5
(membership ) : AN (ME[EIRFPERRIERE CME ) @ WMEZEEE

34 g, Fe HA I FRAAE P LEE A 458 0 F104 (1999& )
(N353 2WMER AR PHAVREITRR=FLIE )

35 R EFH (3129) 73334 - (TR A fFehg &> & Fe B 777 7 gk »
Peefporg= i g 0 - 00 S & - WA LGP & F L Lk
gL R - S ER e )

36 MR LS AEERE L LR N REFER U FE TR F b
s Rz e 2 NI FT AR FTHE V£ L 40S. KARTHICK
RAMAKRISHNAN, DEMOCRACY IN IMMIGRANT AMERICA: CHANGING DEMOGRAPHICS
AND POLITICAL PARTICIPATION (2005); Kathryn Abrams, Performative Citizenship in
the Civil Rights and Immigration Rights Movements, in A NATION OF WIDENING
OPPORTUNITIES: THE CIVIL RIGHTS ACT AT 50, at 1, 1-28 (Ellen. D. Katz & Samuel R.
Bagenstos eds., 2016).

37 R (3334) F 106 -
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W R R EAR LA TS Bk e R Hdr - BTk
LT 2 B R AR B R (e T R B 2 S - R R R
MEZ REHE - BREEE  ENRARS SRR ENAS S E
FHERER -KBEEETIHH  MAEFAZEE (the
governed ) BB (the governor) Z[F—" » HIFFAR—BEIZ I
B RO AT R P - R ATRE ER R BB TN B R R R
ABEFHTH - EAIEER S S R RIMEZGE 25 » Ak
— (DB R RSN DU - i £
FIR ARG RN R A 7 -

ANFERA Btz HH 3R - SR B - thiflam{F— i A Bl ERAER]
(rights ) ZiEER{T (legal status) » [kt AT fE B —fE B HFEHERX
(liberal model) ¥ ZARES} « HHEARE/MBEMIARG 5
TREF &R (entitlement ) » /X R 53 Hk 2t & il B &
('social membership ) » [ H i B 2 A E R AN ER T & KA E
R ERBENZER - E (4R E i & SRR B R S #7)
(International Covenant on Economic Social and Cultural Rights ) Zjit:
E2%¢ Thomas Humphrey Marshall{EAEH 1 9THAC I & FERELA R B
53 (citizenship ) Z FESR R ~ W (B —(E@ Lt & (social
rights ) FREEAT20HAD ARG 530" e — (R HER IR TR A R
5o BERMAEM (inclusiveness ) 82 S 25 L HI| ( egalitarian

38 20384 RS BEREALE NI P L2 58355 208 > F 14-16 (1997
£ ML R ERL P24 g (Jean-Jacques Rousseau) T4k § % 4
# (Social Contract) ¥ z_ % ¢ @ “The people, being subject to the laws, ought to
be their author.” f#{ ¢ Seyla Benhabibzz g = “[A]ll those who are affected by the
consequences of the adoption of a norm have a say in its articulation.”, SEYLA
BENHABIB, THE RIGHTS OF OTHERS: ALIENS, RESIDENTS, AND CITIZENS 218 (2004).

39 IPM A2 FE S L E v 12 4 LPeter H. Schuck, Liberal Citizenship, in
HANDBOOK OF CITIZENSHIP STUDIES 131, 131-35 (Engin F. Isin & Bryan S. Turner
eds., 2002).

40 Thomas Humphrey Marshall, Citizenship and Social Class, in CITIZENSHIP AND
SOCIAL CLASS AND OTHER ESSAYS 1, 1-85 (Thomas Humphrey Marshall ed., 1950).




wTRMEZ TR B TRNHEES 573
AR R & & LW 28

principle ) ARG 7 @EEFTHEA—BAN 2t &Rk » 3
REBIZ A TR & SE N RRRI e BEA A RS IS R A
Tk MEZ  WEZARE S RESMHIR &7 (ATA
Rk ) [ EFRMENZ PR - BAEMAE - MIERS - EfEE B
F - MIFRLENFYF o ARIMAE KSR - ACHEER S HAR
FH5H - AREB 5 HEBFER AR E N SNBSS R R
ZHIR - EEPEE R C e R RIS - By T IRAE T RENE
HEE - DUt — A RS EIMERZHE - EERREARREGERK
ZIHZEIERE - W1 RE 7t & E2 5 William Rogers  BrubakerfT H.
Bl 2shpErT o 2 P05 fEFA € B (social closure)
34 1L BERSERTAEESA (e BE
2 RRE S LR AR RS E IR D B 52 O RER S R F
Tt& b2 AT RERoRIRERE - BIFEEGET YRR AB A RS 72 i
N HARS IR AR LIS FE R E ~ FIEHEA R B B 58
A EREHE RS - Al DABIFE(F R BB bR M 2
EPERATE AN B RAE NS B IRt & ik E AEHEEMEN &
1% BCREHER A RS EEEHEN I —ES R E -

fr LA - $HERITEHHERAREZERRRMS - REFEE

AL AN 0 ATREEREVREE - H—RENEC AR SERARTE
tE - HHEEHBERE NESTH SN ARS8 EWE
Z R R AR ERE R PR R S B AR RE I Re R - (B S i
MZ A ZEFFEFEE (egalitarian) K RE (democratic ) 2 JFH] -
BAEFIMER KBS - MIFEINRHIEGEER - AN fTEEE R
KBRS 25 H - ERFEREEFDUREBIZ (nation-state ) Ry

41 William ROGERS BRUBAKER, CITIZENSHIP AND NATIONHOOD IN FRANCE AND GERMANY,
at x (1992). (“In a global perspective, citizenship is a powerful instrument of social
closure, shielding prosperous states from the migrant poor.”); See also id. at 21-34.
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B MR E AMAE T IRFRANR , 2B - AR G
M EE et 85 BIEE R - LI E 0t g 2%
Yasemin Soysal fit & Hi & % Bl % % B & 4 ( postnational
membership ) <K » HF5REE 5358 D41 Thomas Humphrey
BAm%haﬂﬁﬁ%?ﬂﬂ%ﬁEﬁﬁ%*U’ AR —F R R/ EE 72
iE » JELIEEE(E A 543 (universal personhood) PRl REIEISIEEN
PIFEE 2 Bf% (shared nationhood ) k7™ « JRAT - BEAATREI 5%
A HAMR R ATREME ~ BEANEH —oCE o am s th % s e
BIINRF R B R INBILA -+ s B Bl 8 DA FE (E s S HE R [
ZPEIIEAIR - 52 » emBTeREst FHEmih - BUE2 R
ﬁ@@&%ﬁ%’%&%ﬂ%%%ﬁ&%%kﬁZl%ZiZ@
 BARIGIEE IR - A B R R 3 2 I REMEELFE 5K

SRR Az HRFLETEF R

r

).‘3

HERRZ AR A o R AR e R T E
Bene ) - BEARESR LA K o A uERE (112
B I 2 R EFRA ) e d - AERILE @

R A R A wrﬁs#ru 0™

42 YASEMIN NUHOGLU SOYSAL, LIMITS OF CITIZENSHIP: MIGRANTS AND POSTNATIONAL
MEMBERSHIP IN EUROPE 139-43 (1994).

43 Fpinik > 2 R4ro F &k (3334) F107-108 c (£ 474 L 2zR v AR ™ § &
F%2 & Frcg a3 & TRRAEpE | 2 T ARSI ) 2
&)

44 William Rogers Brubaker, Immigration, Citizenship, and the Nation-State in France
and Germany: A Comparative Historical Analysis, 5 INT'L Soc. 379, 380 (1990).
(“Membership of the nation-state, according to the ideal-typical model, should be
egalitarian. There should be a status of full membership, and no other (except in the
transitional cases of children and persons awaiting naturalisation). Basic and enduring
gradations of membership status are inadmissible. This norm derives, most
immediately, from the French Revolution, which opposed a unitary, unmediated,
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HBERARZEZ LD 208

- SIFEERT 2 N2y

AHIFTI - YR RIEER R SR E S Ry - RS
K& 73 (citizenship ) [ BIFE AT I Z F 2B - KRR DL
B RS A W A A BESNEL A - o RCR AR DB RAF i 5t
RN RS - FRR SRR 3 51 B R R IR AL 2 TR
K TArETi ’E%ﬁ&/\Eéﬁ%ﬁ}EU S H R EF TR il & v (e
L& BERPEER > QBRI FHESGEINEIAZR] - R

ErEEYEF TETMMEQW

fEE SRR HARNER,JEBE R ZTES - "Bl
ARy & ﬁ%ﬂ%th%’%ﬁ'ﬁﬁﬂm%ﬁm!%&mﬁ%ﬁ
AT FREOETPE I K A T BT R IS B
o BBERATVEERF mﬂhﬁ%@ﬁmeﬁTﬂ%bz
TG 5y - e BESmmas AHBIRERE « BfEE - Bk
FAE NS RIRZ TRAT IS (EE T s TR 2 S b e
{E(E - WoREEER M - EFEEE TSR BRI R
KATHER - SEBUGEIF TS BIE S 0 2 EEEN - &L T ZHERIR
et A U2 T F R R B R B T - T2 BT o
L% EEH] - ME B2 EE KR ES: Z 251 - Al
%@ﬁuW%I%EﬁZﬁﬁ NBRHEFZEE ﬁTﬁ*ﬁ

B S EREAE N 2 S TR E R (RIS s s

undifferentiated, and therefore (formally) egalitarian conception of state-membership
to the plural, differentiated, essentially inegalitarian ancien-regime notion of state-
membership as mediated by corporate bodies.”)

45 R NBAFEY 0 FLFRAL-HAS T 0 ERNL R
HeS RLRARAS G2 TR ) SR RESAITL S LR
Jﬁﬁ?ifﬁ?l’f‘ﬁ"ﬁb"%&i?@ R > Ak imu,ﬁjlrﬁs.-iv rﬁ\“J{é«_ﬁ:’%I}L
f’r%/z*ﬁ.#ﬁ/&—r77;§ Tﬁ?nt}é,mﬂlﬂﬁ r;;‘ ’J{lﬁ?? "}ﬁfl]éjf}.
rﬂb.—umfﬂ o PR Fﬁv\_J{j\cpaﬁﬁmﬁ/z%%qj\ﬂir}%

TH - JRERESABH AR 2 TR > AFET PG BE
ii?&?m«ﬂﬂ@@;w W]&:Faé,«ogg« chEAEFG R gl 3
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(=) ZF ~zRoaml

HTHEET » AT REES - [EER A S BaE A
f TEIERY ) ARBA SR o B R T IR B R R % L
Ih BT SEAMZ B &R © BINGINE A — B EEFEEA
RE SR B E % - BRI R S B e O N A s 2
o AgEs - WIREEEE S REBIIES - S2EBATRZEF
BESEY  fits  EEREEEINEA - BIRE SR TR
B B TEMREEE 0 AARINE RIS 12 E
I EIE SRS - HEEHZINE N E S B E RS
B FE A A B R R 18 R 35 AT + IR 1 TE R A2
TEZ 25 AR - i A B ETS ANE B E S A I A
g T A A - A B - BB (R R
B  SRiEE - HETEE  BHEIES  BEA - AFE
B EREEAS EEGS &SRR RS IR R
o i AHBEREREESBEEATE  BRTAE  AAE
B sURBIEE LRI LY - B RE CENIEEC 508

ZRGAE BEF LI BET AR RP T H AR F2 L W
o 33 ﬁﬁ AFFHUR2ENRFERPLACRFIOcEE Y AP
2m B ARRAIER T G R BIN 0 h 5L R T REE T AR F
2 fAf S RA FULINP RAT NEEHRAEL LATEREIRFE T L - &
TaFE RGO AT AR S T APIEE T - Ed FUSIN R ET A
2P o Apg TR - BRI R LG AT O BEY (RENER
TEpz mET) BB 2 g2 ATHL

46 ApM 3t > R4 T4 > BAE R |EE B P28 B 71052
FA20H) - LR ek 3148 > F167-169 (2017& ) (T A A4
W BAEBZ N ERE BT IR FEN o TR 2 Tl /S
Bog (71045 3 7432004 > L B aeds > 30548 > B 165-166 (2016 )5 = 4p R
EREFTNFLSZRITT FANIAEEET RS > FTR L L kLY iRy
%L 4 htps:/www.boca.gov.tw/cp-36-40-0b0c6-1.html (& {2 FfE P : 2018
120 12p )5 R FMEFFih > FIERFB ALY FEREELFRP -
https://www.boca.gov.tw/dl-1763-¢5577d44615748648d774fff51ec5a85.html ( B 15
;‘?J%B D2018# 122 12p ) “hRIEEZEA VM RALEFTETF EHER
Z_» https://www.boca.gov.tw/Ip-10-1.html (£ {SFfr P : 2018# 127 12p ) % o
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73 ME—MEE & - W EE RN R EREF K& -

I EFRECEE  (MRESHES S ZES - I ERES
B FREFISETS - GIATE PSR BN - AR T B
AHHE R RS R FR B e BIES IR PR RS e D SR 1
B EFEE . e e o R LB IREREEE N ERR - 5
(LIS BEES » MGy ATREE & R R L] - 5
seEgEY W KEIEE R0 S BT A IR - BERETH
A% - IRENEE L2 BINE A B R RS AT R - BfERB R
B RET - R B R IR T R A T & iR R 2 I
B (e TR ) ETEIEEZES - ATIEESE
DAE TR SMBTELE - AP DIETRs R T2 b s s st 2
HE  SEFEESSEHERE IR - TEilEEe TR
FREBWTHE MY - KA P RSB AR IR %
% M EE R RIPRE - R R -

47 RFEiE F 190 F 1F 0 b2 pASSE N o R R RAEE R &l R iF
ET LR RS2 del i PR ARG R B B (REHE) R L5
2" e

48 SR E WE AR F 2 IRt iidrHamdi v. Rumsfeld, 542 U.S. 507 (2004). (% & %
MFfHT RS ASZRRTEF X GF I HFEERIRIFH LS K
= gL (enemy combatant) 2. % E] 2 % ) ; Rumsfeld v. Padilla, 542 U.S. 426
(2004). (% 55313:"‘31?3:)?1"}5 A AGZRDTVAFH RPN EFISFFER
Flp R R T2 MR AR Y] 5 k> L (enemy combatant) 2. F B2 )
oo {i- H2 Ap =Y 4L Leti Volpp, The Citizen and the Terrorist, 49
UCLA L. REV. 1575, 1575-1600 (2002).
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A ARZ &L LHP 2R
Fo_EaiteTEmmr N o EiE A s AR EREIER R I T&E
 EEEENER L A8 T R R B B B R
f DURARBETEE T " B2 T 3R, 2R FRENZER
AOTEREL (status ) W53 » BEHER T AR TIEEREZ Tl b
MENE| T3, I o WEREESFBFEEHE - T0E - M ERE
Eﬂﬂ%ﬁﬁ £ > FEEHECH T{ESME ) (deservedness ) * [M{EHA
FEg A L —EEAS B - e ElE » B8 - B
Faoln) L2 EESIREE - #ISDE R -

b RS EE R R R BRI TR ES - #EEL
RETIEE (TR ABUAEFIZ I » B — e g 5
HIRTEE R - It eE iZ%ﬁ BT EETREEE (BEE
B REEE) 24 FERRIEEIR IR T BT RS
M A 2 R %%(ﬁﬁ»&@@ﬁ<%aﬁ~ﬁ%&\
FPEEES )  BIEERER  BERE (TR o SNEIRS R BIAITE B
T AR R LRI 2 1% - (H SR E S A B B
AR B RE R IL G KRR A - MEREAEEE "
L MRS EEE % - (HA R ZRE A B E I A
AN — R HER DU S T AR T2 A2 iR - (B 2AEHEA]
FIEERT - B LR AR B RKAE THIFWAR A | H5%%
o ELEERER - HAEE RS RIBER R - BRA
BN B 5 D B T 0 ) 1 0 1 R (B A 7 1818 L T (e

iLo
(2 ) MPEEivs - A

aFFA NG L5k - BRI RN AL RS 2 OGE
HERR - Sl FERZ AR B (A Z AR ALIT 3 DA & B

49 T2l F PSSR EE AT 2 AR T ) R FAERRIFT L g Y
’ql -
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1T~ WATERREHE ARER Z R - {2 (E A TR R B R
TR > MRBEFREERERR - HYUNTZES - BAAELE
Joe P18 v A BELAR B8] 7 A Bk & A B RERIT B 155 - i SMRE D
il ERERRAERER - ERIIME N REEA ~ A AR B
ME » WARSZARER Z PR ). ST -

e » RERZRZBIZGRIGHERKE AR - 2K
5 o BIZHEME AT R - WREEHERGHERIE A - BHEERTA]
i ETERERIGHIAEIICNRE - IR REHF 3R H B 52 0
FICARAE N EIRERT R (AL A - AR R Z A E - RIEER
TGRS HEBRGIELEE - EARIATREZ Al B 5 TR
ZHBHPIREIHE % - (H2EINENMHEFE AST (denied entry )
S 5EA 5 (deported ) B - BIZHGRE Ry NME MBI
MERERER Z TR - IRRIBIER L b - BISENEHE - GiT]
MRS REINEE - BAMAERES) REREE TR
S T AR i A Bt B B B S B MR T (. e AR
R DI B SR B E ARER ST ATRRE - St NMEERIIEL
FIEE AMER] 27 & -

50 B R ARG ] (right) 57 S SRAL B4 0 SRS LR L 2GR D
BECBARARZQARPN T £ 4o FIEEEL 01892 ¢ it 2
8 4p B R %2 R P 22w 7 —— Institut de droit international, Régles
internationales sur ’admission et 1’expulsion des étrangers, session de Geneve, 9
septembre 1892 ; % 4r : Lawrence Preuss, International Law and Deprivation of
Nationality, 23 GEO. L. J. 250, 272 (1934). (“There is no dissent from the proposition
that every state possesses the power of expulsion, as the corollary to its right to
determine the conditions for entry upon its territory.”) ; &4 48 @ % W& F 2
Fe#);+-Fong Yue Ting v. U.S., 149 U.S. 698, 711 (1893) (“The right to exclude or to
expel all aliens, or any class of aliens, absolutely or upon certain conditions, in war or
in peace, being an inherent and inalienable right of every sovereign and independent
nation, essential to its safety, its independence, and its welfare...”). LT & % "% %
g BRRRAG Y IR g - T 2 RTIE] 0 At P e E
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From “Our Constitution”, “Our People”, to
“Our Justices”:
Constructing A Non-Citizen “People”

Hsiu-Yu Fan*

Abstract

The prevailing theories of qualified subject of constitutional rights
usually assume that citizens, as members of the state, shall be the
standard subject of constitutional rights and be guaranteed all the rights
in the Constitution. These theories disagree only on of which rights the
guarantee is extended to non-citizens. This Article first critically reviews
the text of the Constitution and other relevant constitutional and political
scientific theories to refute the assumption that the guarantee of
constitutional rights must be tied to the citizen/non-citizen distinction.
Specifically, this Article traces back the development of the two early
models of citizenship, the republic model and the liberal model, and
reasons that, in terms of constructing the deserving subject of
constitutional rights, both models were after the ideal of inclusion, as
opposed to exclusion. Furthermore, this Article argues that the
Constitution actually leaves room for the judiciary’s (as opposed to the
political departments’) flexible construction of the subject of
constitutional rights. To review the current legal system of citizenship
and immigration law, this Article then examines related congressional
acts and regulations, such as the Nationality Act, the Immigration Act
and the Act of Household Registration, and discovers that the execution
of this binary citizen/non-citizen distinction turned out to be an
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unexpected multi-level distinction over a broad spectrum, which also
leads to differentiated standards of judicial review. In this specturm of
multi-level distinction, individuals are excluded, in whole or in part,
from the protection of constitutional rights merely for a violation or
noncompliance of immigration laws and regulations. Subsequently, this
Article first analyzes the relevant Judicial Yuan Interpretations to
describe the us-them distinction adopted by the Justices and then by
looking into the process of Justices’ nomination and appointment,
discusses whether the Justices themselves are also subject to this us-
them distinction and how this might affect their performance of the
constitutional duty. Finally, this Article concludes with how to construct
a more diverse yet localized membership under the Constitution.

KEYWORDS: constitutional subject, immigration law, citizenship,
judicial review, immigration power, us versus them.




