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M > ERREPEETE T RS ERAT (first sale doctrine )
il T REFIFESR A (doctrine of exhaustion) | ! B FHIEE KHYF
i - H— R R s8 — fﬁﬁ%ﬂf’?ﬁﬁz&_ﬂﬁ s SRR
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loeedier FRfgR oy (Fiep) 2§ R HEEHEL
ARG BRI T U AR » T R T
U BRSNS R A R RS R 5
B~ il LR Rk (LR SR B - B
AP 5 A -

FEE T RS T A IR — e R 2 S P R+ 60
S UG EFREERELE 2010 455 2011 4ERIHEL = HHa RIS -
W S (S B T R R S — Y B TR A A e 1
SRR S R S I B S (PR SO R TS
(R ATRT IR, SRS (A — K 8
SRS (B I 20 WSS — A B R D
B PSR RIS R E TS R TR B » LSS EE
PR -

T BRI — 2 S BT T AR, - — IR i
MG, 2 CEEENY ) AERTATR ALK K
IR 2 PR A2 B HEE R B A T R B L
B FE(FENY AR T E RS FEEIE
NS » R - AR (F R Y SR T A
TRFINAE PSSR A BRI « 45 RAESIAY Y » A
HOERER: | S RAESINGE - BTSRRI E AR R
SRAEAERIPN » TSR EHE N SIRLE SO A S B e
e - HBR T IS PR 2 I2HE -

2 “[A] balance between the artist’s right to control [her] work ...and the public’s need

for access... .” Stewart v. Abend, 495 U.S. 207, 228 (1990).

3 Vernor v. Autodesk, 621 F.3d 1102, 1104 (9th Cir. 2010); MDY Industries, LLC v.
Blizzard Entertainment, Inc., 629 F.3d 928 (9th Cir. 2010).

4 UMG Recordings, Inc. v. Augusto, 628 F.3d 1175 (9th Cir. 2011).
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£ 2013 4 > Bl =iEBEHIIR John Wiley & Sons —Z (LLF
it wiley Z) WMETLPRBIFERIFANZAT > FFEERY)ZEEEHIA
REGE TR —THEFR AL ERAGR - MASOR DARZ 2R L
PR B — O B R I B S T ey AR RANG - AT Em TR R A Z A
i ARy LA > SRR R A B A A R B R E
FI 2 FE AR gt — ERE S = (ERER S — e B R R
BE - EFmASEEE > EEAARERE R T E L RS
R LS VRV A BIR A E fRE T TR B (FRER SR — R & R ATE
et 2 220 -

AN TIPS

FOHUATIL  FoffRrE (FRE B (R AR 2P PR Bl
FIRAILASE » 25 —REHE IR > SCREFEREIFAT - 2 (FRER S
—IERG DRV © S R T (R AN Bl (R 15 e B A
g EREEFYELIE BE - FEEHET R - EFEE
INIRBIE RN B AT S AV R E & (F R R R A 46
73> BIFERHEE TRV R TR AHER -

- \ﬁ_jk';@ﬂ}g!;?__

MEBEM S - ARFEHIFEEEGEE - ZERER T 2R
NERHBIEC & S AR A A RER T R IS — K ilE - ZFEME
NEREZR E R (E R ) B I R A TR B A E S 3w - B
PRATEE B — N (single-reward principle ) § ¢ o fEEE—KEHE
JE R 2 Baf5 Bobbs-Merrill ZEFR7 > SEB iy midbe By IFE LEE — K 8H

6 John A. Rothchild, Exhausting Extraterritoriality, 51 SANTA CLARA L. REV. 1187,
1188 (2011).
7 Bobbs-Merrill Co. v. Straus, 210 U.S. 339 (1908).
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BRI RS BIES T — "BE—Rilss T A% Fivgg e
CHATRR TR 2 BRODGEFTohopt e FiF L (F
) g gl o ¥ M2 IEEERIRER] (right to vend) EfEFE
{EHE NSDAE A2 (BRI S HEFE RV AR - ARy » 45
ZVERENFTETIER IR NBEEEYZ » AR EZEERIRERI NS &
TEERE SRR S EE Y RIRER] - — BZ(EREALIER]
B ERFEESEREEFERYCERE ISR
LR E ERY R R T IREEREM (S5 — RATERIN® - EEBE
A Bobbs-Merrill Z.2 @4 > JMELL T EH—ENFE | (ERAEM
T — T E R A ORI -

B — N R R T S B IR AR R SR B AR (PR
V)P i EE R » EEERE A — B DIE B2 2 (R R B R E
FREEYFERE  ZETFRE AR H S Y A BT
HIRERIBNSHERE - AR » HELEEEHE 21T R RN - AISEE
BB AT S A B B — R B A A T A - RIS E
Nt E—EFEEY)C RER BRI g -

FEEEE =G FERERE S TE Sebastian LA T B — B
R o — X IR I BB YN B R i B £

E%109i% (a) 237 > M aFZEr 2 R AR AL
BRIZe o g ERRA T FIERAGR M LR FiFL
Wy e g FIEALE TP, 2560218 (a) 57
TEERETRE FRAFERNRIMLLFELY

8 “The owner of the copyright in this case did sell copies of the book in quantities and

at a price satisfactory to it. It has exercised the right to vend.” Id. at 351.

9 Rothchild, supra note 6, at 1191.

10 7d. at 1192.

1T 29 7%« - o Seealso id. at 1189.

12 Sebastian Int’l, Inc. v. Consumer Contacts (PTY) Ltd., 847 F.2d 1093, 1099 (3d Cir.
1988).
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Sebastian ZEREE— R ERBZ AT Wiley 2P R 2B
BT » HEE— O R B SRR IR - BEREA
— ELDUH T2 2 (s R s s 2 (E R B i - I3
S ~ A o S {EHE A P E (B FE B R B A e
& FE-RRE ) ZEE -

S AR RAIZGE T RS ACT R B fE2 B

AR RS AR S B~ — 2 T B SR B
W E (Trade-Related Aspects of Intellectual Property Rights, TRIPs ) |
6 RIERE AR E FiRAETZ B - IRIBEE 3 (RKEE 4 %
FRE W IR » 2 fh 78 HR AL ATARUE 154 A DA B R S AE PR
BTV HAPE 3 BREE 4 Baohlh T BIRASBEA]
" EEEERR ) RENERLTRA] . SFEREETIRER
758 FHFE 25 R I R ELAR B E « T SR I A A A (World
Intellectual Property Organization, WIPO ) | ;2 " {H FURERHF EERERH
k& FRERRH (The WIPO Copyright Treaty, WCT ), Je [t 5%

13 “Nothing in the wording of section 109(a), its history or philosophy, suggests that the
owner of copies who sells them abroad does not receive a ‘reward for his work.” Nor
does the language of section 602(a) intimate that a copyright owner who elects to sell
copies abroad should receive ‘a more adequate award’ than those who sell
domestically. That result would occur if the holder were to receive not only the
purchase price, but a right to limit importation as well.” Id. at 1099.

14 Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. _ (2013), http://cyber.law.harvard.

edu/people/tfisher/IP/2013_Kirtsaeng Abridged.pdf.

TRIPs Article 6: For the purposes of dispute settlement under this Agreement, subject

to the provisions of Articles 3 and 4 nothing in this Agreement shall be used to address

the issue of the exhaustion of intellectual property rights.
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AF E MEAH A% 2R K gk E V) kAU ( The WIPO Performances and
Phonograms Treaty, WPPT ) ; ifsiU7RE - L HE BB HITHRE
BRFERIFAZHE -

FE R IRE A EE C AEm R T BIEES TBINRESE -
BT R TR - BISREE A RIEEEEE NS —RLLIEE
B HMBET AR T BHEEE AT ER - ANGmX
B—TEANTTS AT R EEMR  ZFENEZEFERY 2
THMERN S FESE o fHEIRY » S PREBINFERRR A - A FRE AR BISE A
BHEZ R —TCE ATGH T R R BEISR A B fE » (B4
B—TEANTS TR ENREINE - AR - ZFHE
N ARFER LA IR A RLIR SN A2 ZFE B e o T sskE
FAINER AR R DIBEE g BB & & 2 @5 @I
PRI RERIR AT  EIBSNILIE BB AR Re iR B RES A -

—RINE » 2B AL ST PR B B 25 I A B AR AT
B HEHRE KPR Lo FHE o A E T AGR - SREFEFE
B BEZCEEAE ST A SEFEEY—HARE(FEARE
AT TERR » ZEREA BNk 5E 4 S 52 (Yo 2
il > BRAE SR EFEEYIRIGIINREESS » A EAEEE
IEH T ~ ARATR o« G TRBEINFES: » R (ERE N B PE(E R
REMBEINFESE - BRI LB T A © BoE i PREIFEAE
EAREEY S m S TR EEZ T BHIREEYE
B RIS - IRl 225 T N ERES > BEREISEES
%l (EYDE A B - 2B ~ #EPSRE > BN ~ AMMEZEIEERR

16 2036 3752 T4ch ) MR T2kt FRAFEMA TS 2%
p> F 54 (2004 &) o

LA () Azt I HETFREATEHIAELE A2 §

— T f*%j” SR @ R EEET 234 > F 193-198 (2007 & ) A

) ’ém%'fﬂﬁ;‘ziﬁﬁ CESRTEATEDEY PR — N ERERF 2R

FEILI AR % 4 i 2R3 B Omega S.A. v. Costco Wholesale Corporation % 2_ %]

AEP s FEMAREY T 0 1658 0 F 62-87 (2012 & ) o
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bl ALY B E AR T4

EEFY 2013 FimEEbeHR Wiley ZEHETIERBIEFESRF RS
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Wt > ETEAHBAZEOINTEERT RIS > TR LIR B FER IR
Al fREE2"" - MEBE (FREEHERINEE 106 RE(FEAN "H

AL SN E i Ll SR R E ﬁ«wﬁ—gm_ﬂ, L T~ AR B IR
3 F/x %;i%ﬂ' FrEEFT L%k 0 F 18 (2008 & ) -

19 g0 gE (2216) T 54

20 2w Qfﬁiﬁ FORER o~ BN 0 PR EIT AR B OE Bdode ¢ T it e

2l Wiley k2 B LHET AT 109 iF (a) B¢ Tk Az 4283 (lawfully
made under this title) ; — 3 & F 77 "I 24, P TR 2
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JEHEF] (exclusive right in copyrighted works ) | {I&I/Ezzqﬂ%ﬁﬁ%%
TEHENEZE 1L A TR {Eaﬁ 602 fik (a) 3H (1) FHE :
EEERAZLAE > MR AREL FIRLUP S &%*#ﬂﬁiﬂ%i
B BET s 106 FFTHEA LRI FEE WU N80 F2 17
20 @ik E 501 mE2 R AR o P MM TEER AR A
W BB ERE N B RERIAE(d » IRILEIEA TEH 258 -
IRIEEE 602 & (a) TH (1) FZHE » BB IWMACTR > &
ZEHE 106 REVEHEANEBENZTR » AR5 106 A E
RSN SRS 25 107 BREF 122 2R
il BT B RBU R i AR SN2 107 RE5E 122 f&
5109 B T E—REHERA]  ZBREH 2 DU EREBAIGE
—fiEZ FER L -

N

S~ FRZAPRE X )

- ~ Wiley % 2.

FEHE - H 1908 FHMHE—TEHERAZERG Bobbs-Merrill
ZERM > EBlREERAERR — 0 SFERREEREE TRRZRE A

22 17 U.S.C. §106 (2006).
23 17U.8.C. §602(a)(1) (2006)
24 Bobbs-Merrill Co. v. Straus — %75+ 7 T8 - 4 & Rp| | 2 2% > BP F it
"%@ﬁ*%’¢%i‘*ﬂﬁ%w3A4¥Wﬁ%%~%Wmiﬁ#w’
4. 3£ % ° Bobbs-Merrill, 210 U.S. at 350-51. A& %7 » 2 5 s &£ Fivz ¥iv
Jfé’\ s 4 %‘t"—gxriég—ﬂfrha ElRSHFEM M- A [ e 822
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W —EFIR> - B Quality King v. L'anza Z5°°  {F3% % » Stk
BEHE — S E R R A R B YNE 2 ZEE YY) - HERE(E
HBYIRRIBEEE L T 675885E ) (Jlawfully made under this
title) 9> > AT Z > By AREINZ B — R E R ATZ [RE] - AR
2010 FHEEFUETZRAY Omega v. Costco Z2° » BEFUKGE FERIERE &
IE T —R S E R HI i ARE .2 B iR - BHRsNaLE 2 SR E
BRI AT R > BIET TEEA ~ ENEA B E
JRAEIRE -

BEAR Quality King FECHIE Wi AMEINZ 55— R E [ A HIFR
Bl (EEEUKE ERRIEBEAE Omega ZEEEE—REHEF AN T —
{E PR ErOEeeE - BIATEE " ikARE S EELE (lawfully made under
this title) | > B R FE(FERUY NHEZEHEHEBRZEEREZ
"EBREANEEEEHE P o REILKE FERER AT

2 e FEFETRNALRLEFLAZH L FF Bk & ALK
- BheARERC 0 F e R FHA LY F0F Brd e U i
SURCEREE 4 ° Bobbs-Merrill, 210 U.S. at 350.

D EAREEE T - 8 Rp o E#E R > p 2003 &3 D TSR R
( forward-and-delete approach ) ; 2. Consumer, Schools, and Libraries Digital
Rights Management Awareness Act of 2003, S.1621 (108th Congress) i# %4k & /4
63X EieAp b2 KARIIER € 313 o See Adam W. Sikich, Buyer Beware:
The Threat to the First Sale Doctrine in the Digital Age, 14 J. INTERNET L. 1, 22
(2011).

26 Quality King Distrib., Inc. v. L’anza Research Intern, Inc., 523 U.S. 135 (1998).

27 Id at 145,152, teA k¥ > AL FrE QS FRLAE Y e R R &
FRWUT HAERG FrHER FEEEY &
ZRBEREP L E oA RN FF T Quality King % e
Boasds o A TA LS o F AL BT FREE VA
< o

28 Omega S.A. v. Costco Wholesale Corp., 541 F.3d 982 (9th Cir. 2008), aff’d by an
equally divided court; Costco Wholesale Corp. v. Omega, S.A., 131 S. Ct. 565 (2010).

29 Omega, 541 F.3d at 988 (stating “In short, copies covered by the phrase ‘lawfully
made under [Title 17]" in § 109(a) are not simply those which are lawfully made by
the owner of a U.S. copyright. Something more is required. To us, that ‘something’ is
the making of the copies within the United States, where the Copyright Act applies.”).

agg‘;’_ﬁi £y
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BMG Music ZH Drug Emporium ZEE5 AP A2 TR0 » 25 s FH It
— I o R REr S RESENE (R R (R S S b St iR
A SE AR FH 25— R B AR TE I -

BMG Music 2.2 ZFEVFYIRINEBIBIINES - REEETFREA
FHEm I A KB E < $5Y) - BIKGE EFRERANE - KRB
TEREEES 109 & (a) TEH T DIREGEENE | (RIERIBSEEIEE
WL fEERELENHE 2 EFEEY)  BORNTTRERESE 602 f5&
(a) BHZHIEP' - Drug Emporium %2 ZZBIEE HARIREL BMG
Music ZZ3EML - HEBTKGE FRRERE#E - 5 A ERBEIRAN G
SO ERE MFE Y E S — IR AL PR QISEEE
{EREE BN R INELE HEFE Y & IRIE PR R N BhE & B 5
Y2 o BLERE A SRR R SR - BERTUKGE EEREREEL BMG
Music ZEFHEIARRER T— (@@ - BIEE 109 & (a) IEIRALEA R
BANBUE > HE T ERAEEBIR N EFEEY) -

PRIBE > HHFY Omega ZIEFF8875 H AVERER B FE 2 1 3m L 80E -
NG T EBISEAGERETHE | RS - M Costco R
BUSE AH E TR AT R RS E FRE AT » BORE A T BESES
BUF > HE—RHEREEERBEIRNCE(FERY) ) —HER
Hil BIok - PRI UKGE EEREREHAIE Costeo HYHR AT RN
F—REHE AP -

FIUKGE FFREREHER Omega ZEEL Quality King ZEE KA
5] > fEFY Omega ZEHRHIZFE(FEEYIRNEREINGE - 15

30 See BMG Music v. Perez, 952 F.2d 318 (9th Cir. 1991), Parfums Givenchy, Inc. v.
Drug Emporium, Inc., 38 F.3d 477 (9th Cir. 1994). #* = % 6353 & 3 % 2 Quality
King &5 15 o & 4 3¢ F 372 3 Omega H51 32 SRR LK

PIRAip® ~3RA R * | % - 4 & RAPESG nskd o Omega, 541 F3d at
985-86.

31 BMG Music, 952 F.2d at 319.

32 Drug Emporium, 38 F.3d at 482 n.8.

3 Id. at 481.

34 Omega, 541 F.3d at 983-84.
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< EBIEFHEES 602 ik (a) 1H (1) S AZFEEY) TR
e R — R E A KRR FEFERY) C BEEME R EE]
BAMAENFEFER - h—imBEE T - AR 3 2 R B =k
B > ZRAITE Kagan KRB RS EEEREIASEAIEN T - DAUELIYRY
SRR SRMTEE - AR T IUKCE EEREREFTIA Y Omega HY
HIS o FHIR KB femnEBesE & T1E Omega KXEHFTEFRE —XKIHE
JRRIAIBE S - A BBl 2013 4 3 H IR John Wiley & Sons,
Inc. v. Kirtsaeng %5 » Bl T B miEbe i K TE F— K & I Al 8
FH AR 1 o

Z N~ ERBF 2R Wiley &

(=) £6IFE

Wiley TR EE AT Quality King ZEEHL Omega ZEFGE
[ > #5 Kirtsaeng jE(EEBNGERREEN A - KB FEAFE
EERBVEEIEEBEEE @ FERAREREEEFHME 0 H
FHMIFE eBay HHE’C o ARIL—1TREABLER HARRE John Wiley &
Sons (Asia) (LT Wiley) fERAFHEIE LAV » HIFEEH
RIEFRERAERRBOM ~ 5ol ~ FRN ~ RHERIRE - B RS HIRRE(E]
BENSEHFZEEEHIPT - Wiley A 2008 4E7AEBIFHAT N T AP
FERLE FREEAERGL - 72 Kirtsaeng JEFCETFHEEES 106 ik (3)
THEEENEBEAAMENRE 602 & (a) Hig A IHE -
Kirtsaeng RIIDAHIG 2 BEIE B IR EEIE  IEREFE - E TR
5| HEREEE 109 BREE—REHE R A E R RS -

B LR FEFEEY) S RBE AN R RN Z ER

35 «JUSTICE KAGAN took no part in the consideration or decision of this case.” Id.
36 John Wiley & Sons v. Kirtsaeng, 654 F.3d 210, 212-13 (2d Cir. 2011).

37 Kirtsaeng, 568 U.S. at 4.

38 Id. at5.
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P 0 B Quality King %%Eiﬁ%{ﬁﬁ)\fiﬁﬁﬁwﬂﬂi%
Omega Z5EYNBIZE A FHE AR NBEIEEEZITEFTANA] © AA—3 <A
f@ﬁ(ﬂmé@%@ %25 o G FERERAIIRE Quality King 252
HIR > FORER 109 5 (a) TEFRFIBAAGCER SR T kAE AR
SR 0 ARERSCERIRSE T SEHE N EEEY A, 2
BOL TS - 48RRI et RE I F W Y
AIZE Kirtsaeng AT R LE (FREE BRI RUE - HIE(E
ZEHENEAR 7 8 5 F > 5t 60 E3ETTY - Kirtsaeng Al FARE R
ENERE o
Wiley &7 g2 B0 B2 Quality King ZEFHES E@Eﬂ

ANRZHEEE - EEBEE LR B LK ZD»E?#EHH
> Stephen Breyer j@fﬁ%"ﬂ‘)ﬁ%@ﬁﬂf%bﬁ—{ﬁﬂ‘m% (horrible )
RE%Y TR B Toyota > H 3 F 4 BB H o - 8 'y XRFIT
ke § F s 3 LFITREEL GPS k- F R H
ﬂ?i‘—‘% Toyota > if ¥ FiE W FRERFHFELT2 -7 LR (R

)\fupgp f,“s’fngzﬁ VA - ETHFITEA G
¥ » 2 K Toyota <7 § i 7 Rem iz 88 o e 29 RS
A HREE B F B EE R PTR AT (&3 ) - HIER

‘mk-

=

39 “The first sale doctrine does not apply to goods produced outside of the United
States.” John Wiley & Sons, 654 F.3d at 216; “the first sale doctrine does not apply to
copies manufactured outside of the United States.” John Wiley & Sons, 654 F.3d at
224.

40 Id at 224.

A f KNFehe gEREA Y 0 “horrible” $b - 25 F AL A 2 T PE 1F 43 “horribles” 4

i > L3216 - SeeKirtsaeng v. Wiley Supreme Court Oral Argument Transcript,

at 59, https://www.eff.org/sites/default/ﬁles/ﬁlenode/ 11-697.pdf.

“Imagine Toyota,... Millions sold in the United States. They have copyrighted sound

systems. They have copyrighted GPS systems. When people buy them in America,

they think they’re going to be able to resell them. Under your reading, the millions of

Americans who buy Toyotas could not resell them without getting the permission of

the copyright holder of every item in that car which is copyrighted?... Is that right?”” Id.

at 28-29.

42




428 AR T XA Z 1R 02 48405

FEHTETEmIUEEY - b EREHRE N FEE R & Z Ruth B. Ginsburg
REEHMZLLE  GRHEAMBEGH "R E(T (parade of
horribles ) ; * » AIPRPRREA L FAZHAIR » ERIFREERE AL
ANHERIZEORAIE T RBIEEFREES 109 A — A & AT
HRBIVNEEE C GEEFEEYY  E 2 » MEESEEER "B
PRAEE ) e
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HETHEE AR Breyer KIEHELEN » ZFFHEAZHER
EAFHEEE 106 RATHR T < EBAER] - RIS (3) HATHE
Z TNBABCERE ) 0 IR EREEE 109 6 (a) TEEE—EHE AR
PR o Breyer KEH & fREEH — XN & I HIELENEES 602 {5
(a) H (1) FEREm ARG @ S 602 5 (a) H (1) X
HISCHE®S » RAREVERE NS RET i A B (R E Y - RIS (FHE
N EBEAGTE > TR 106 15§ (3) TEHZ HBEATHE X Z[H
FE 109 i (a) BHZIRH > WIFAE Quality King —ZEH T E
0 5602 ik (a) IH (1) s AREZHEINZEE 109 fk (a) 1H
ZPREY o Kl > Breyer REEERH "% F 7 ¥ 602 % (a)
(1) e » 2 AL (RIUppR 27 % ) Ee 4 2RFHFE O -

4 Id. at29.

44 “The Court’s parade of horribles, however, is largely imaginary.” Kirtsaeng, 568 U.S.
(Ginsburg, J., dissenting, at 1). “Parade of Horribles” & % RE A& P 257 - N
Aod ARER ST OEIR FEEE o - LA R ERPTLL
PR R FR S A AR AT S RN AN oG BESER o See
http://en.wikipedia.org/wiki/Parade _of horribles; see also http://www.languagehat.com/
archives/ 004671.php (last visited Jul. 9, 2013).

45 “We hold that the “first sale’ doctrine applies to copies of a copyrighted work lawfully
made abroad.” Kirtsaeng, 568 U.S. at 3.

46 17U.8.C. § 106(3) (2006).

47 “In copyright jargon, the “first sale’ has ‘exhausted’ the copyright owner’s §106(3)
exclusive distribution right.” Kirtsaeng, 568 U.S. at 2.

48 17 U.S.C. § 602(a)(1) (2006).

49 Kirtsaeng, 568 U.S. at 2-3.
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50 «Thys, it might seem that, §602(a)(1) notwithstanding, one who buys a copy abroad
can freely import that copy into the United States and dispose of it, just as he could
had he bought the copy in the United States.” Kirtsaeng, 568 U.S. at 3.

3.

52 “The “first sale’ doctrine applies to copies of a copyrighted work lawfully made

abroad.” Id.

“We must decide whether the words ‘lawfully made under this title’ restrict the scope

of §109(a)’s “first sale’ doctrine geographically.” Id. at 7.

“The Second Circuit, in its decision below, is the first Court of Appeals to adopt a

purely geographical interpretation. The Third Circuit has favored a nongeographical

interpretation. Sebastian Int’l, 847 F.2d 1093. The Ninth Circuit has favored a

modified geographical interpretation with a nongeographical (but textually

unsustainable) corollary designed to diminish the problem. Denbicare U.S.A. 84 F.3d

1143. See supra, at 11-12. And other courts have hesitated to adopt, and have cast

doubt upon, the validity of the geographical interpretation.” Id. at 23. ( % = e F 2

EBh R - BEBPY - AL RRSEE T YRR AR ¥ 2

W3 PR R R R T2 A 4 e PR RPN B

A2 3 o ) T FAAEHN - SRAEFY S ¥ 2 2 B4 wu P RERTS

Pz ARk EREFERTELESE L - LfE o Id at6.

D oRFAFzZF o P HEERPEAT T - M8 RPIAE AR
Witz FivrL W - John Wiley & Sons, 654 F.3d at 221 (“first sale” doctrine does
not apply to copies manufactured outside the United States.).

6 % = wiw P 3R BRI e 1988 i ¢h Sebastian % ¢ 4p 212 % - 4 & Rp)2 T
H7R i * % 602 1F (a) Iﬁiﬁis?l » 4§ o Sebastian Int’l, 847 F.2d at 1099.
Sebastian % 2- % G\ F ¥ Quality King #511 > %3 MERA S s 2r 4 2R
2. % % Kirtsaeng % B % 2 P F w31 % Sebastian % |42 @i 1 #1§k o—
B F o A p s - A LR UGFR Y N E R W2 FiFE
W > Timizqg gt £ ¥ 722 P » Kirtsaeng, 568 U.S. at 7 (stating
“limitation of the first sale doctrine to copies made within the United States ‘does not

53

54
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WA Y BRSUREFIR SRS -

Breyer JOEE 3T 55 &G EERERE ~ JRG TG Wiley
DR EBIEME - 191 TIRAREGEEDE | ST EREAR
FEFEFERHE F 2 R (geographical limitation) 3% o 28 —3KGH 3
EFEERIESIE —RSHERABEAR T(EE) Z(EREE 2 L
LA ELE (made in territories in which the Copyright Act is
law) | IR EZ(FERY) > M52 > IR T EEEASEE | 2 Z1(E
HEY)  TRISEINEEEY - AR BEAN Wiley 385 KA
EEEELE | B E R AR E AR RSB R
M SEIERLEFTELE (to copies made in conformance with the
[United States] Copyright Act where the Copyright Act is applicable ) |
ZEFEEW) > Wiley Z fRRE Ry 55— K8 B [ BN F A 36 B8 91
BLGECEEERY) > NBDTEA " HREI/NEEMREINLE
ZFEEYW) (foreign production of a copy for distribution exclusively

fit comfortably within the scheme of the Copyright Act.” ).

T4 bR A A E R AR BT HY R AU FirE WS 0 &

AT FREFLBNTMAEY S MAAFH | B ML RAZBD
%t Omega %% > $4 ¥ For2faie TRy At g2 FirE @4
EBREZF-ZHEIRERBEPFLDOERT > F- LR AEF
¥irE @4 o | Omega, 541 F3d at 986 (“[Flirst sale” doctrine applies to copies
manufactured outside the United States only if an authorized first sale occurs within
the United States.).
FREKRREAE I F vy RA Wiley ez ez 22 237 P51* %- 48R
P12 8 Bobbs-Merrill % > 45 1% — =4/ & RpI% 7 i *  E RE P Wi 0¥
TE G4t E B 4R Y Bobbs-Merrill % 2| » R 01 E F T A gl E 0
Wz FrE@Wb 2 ggr > L0 /A HRFEIE WS LR P 288 A F TR
A dlERE US4 hE BRI L £ F o (“[A] straightforward
application of Bobbs-Merrill would indicate that a copyright owner who authorized
the importation of foreign-made copies into the United States, and/or authorized a first
sale of the copies within this country, had “exhausted his exclusive statutory right to
control [the] distribution.”) Brief for United States as Amicus Curiae, at 27,
http://www.justice.gov/osg/briefs/2012/3mer/1ami/2011-0697.mer.ami.pdf.

58 Kirtsaeng, 568 U.S. at 7.

59 Id. (citing John Wiley & Sons, 654 F.3d at 221-22).
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Yy 2 AESEBIRANGRENS o (HISE R IR R BRI & K
B2 EFEEY -

FBatFrE SR TR AURERE AR S — R AR
EHRAZE T RS Wiley SRERERRINGGE 2 FRlE - 18
[ZHY - FEREN Kirtsaeng I 7 — (@R R (non-geographical
limitation ) FYAZREE » K "AEEERLE | HAUEEES T IREEERT
& (EE) Z1F#EE (“in accordance with” or “in compliance with”
the Copyright Act)  FTELE . EFEEYS - M52 > 5 109 55
— SR ABE R a2 E (PR e TBbE c EFE
BY) » EIEARERFRE(E NSNS 2 ZF R -

Kirtsaeng 38 i 4% Fs e e BB FrBR O i B2 R R
FL o BEEE 109 fok (a) TEZERAERE S » &N A (AT Bt AE
Z PR o $HEEE T EFRKGEERE - Wiley ~ KbgSHE R EE
Breyer KiEE MR T T i sl 2235 % 2
FEFFALYREFCEAS WGy 2@ R o | BERE SR
B s NG FARERE R INEEE C FE R ESRIE @A - Jir
EA S — TS E RS L —— B NES — T E R AEAR " &

60 Kirtsaeng, 568 U.S. at 7.

61 Jd. (citing Brief for United States as Amicus Curiae, supra note 57, at 5).

62 Kirtsaeng, 568 U.S. at 7 (citing Denbicare U. S. A., 84 F.3d at 1149-50).

63 Kirtsaeng, 568 U.S. at 7.

04 Id. at 8.

65 Id.

66 “The language of §109(a) says nothing about geography.” /d. at 8-9.

67 <« neither ‘under’ nor any other word in the phrase (of lawfully made under this title)
means ‘where’.” Id. at 9 (emphasis added).
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i ZNF > BEREREEIUKE FERERE T AR
HEE PR %] (half-geographical/half-nongeographical ) | 7 fi#f& ;5 =% -
HE > Tameies 109  (a) HZIDEHEHEERE > SEIRER
PEEZE—TERINEEE L2 @i > TEERERE
B AR Kirtsaeng Pt 58 & St R g -

Ry Fa A R A — RS E R R st 2 PR e 8sdEs
Mz FEBERM THERWRES DS FF Kirtsaeng HIEERE
ZREBAENVEE  UEEEFERE - —FER - RO E - B
HERARa et B8R ~ DURSEMEESE - IFEHIR A — A & I AR
HIEE b PRI PSS B IR EE 1 15655 8 TR 8 # " EEREIREL
Fra] TMREE R ES | iEE? - TEEREZEGIR
W FEE R TRMSETT ) AR - (CEFAERE M
BERER - “FEMCEE - HERSINEINDS - g AL
B AT AR~ G - BB o R SR iRE RN L Bl
i ARIREE o SRR B IR 2 25— RS B IR AR TR LEET -

8 Id. at 11-12.
9 Id. at 12.
70 AFA Do 1976 #ERFITREZ L S 109 i (a) > HR A &z
18 (lawfully obtained) ; 2. ¥ F i3 i &~ &% i3 (lawfully made under
this title) | > AR FTF - ZHERAF 5L 52U Lk a BHEHZ
AEEREA LR EFEFENSF2Z L5 EREEOTH R R
¥ Lok d FivH 0 4 L"ﬁf’”ﬁ”é AR PSR o BT T kA
FEEYR ) > THEEFRF TRE S 1S F2 R Id at 12-14.
“The common-law doctrine makes no geographical distinctions; nor can we find any
in Bobbs-Merrill (where this Court first applied the “first sale’ doctrine) or in §109(a)’s
predecessor provision, which Congress enacted a year later.” Id. at 18.
72 Id. at 19.
73 Id. at 20-22. (explaining that reliance upon the ‘“first sale’ doctrine is deeply embedded
in the practices of those, such as book sellers, libraries, museums, and retailers, who
have long relied upon its protection.)

71
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o A PRI IR HAYAERE - SRR EREIEEE 602 16 (a) TH (1)
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74 Id. at 22-23.

75 “[T]he fact that harm has proved limited so far may simply reflect the reluctance of
copyright holders so far to assert geographically based resale rights. They may decide
differently if the law is clarified in their favor. Regardless, a copyright law that can
work in practice only if unenforced is not a sound copyright law. It is a law that would
create uncertainty, would bring about selective enforcement, and, if widely unenforced,
would breed disrespect for copyright law itself.” Id. at 24.

76 1d.

77 Id. at 26.
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oG RRIEA EIELEF 560218 (a) 2 Pk
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-r}\7 %"‘-‘7?‘?:) 80,

8 Id.at27.
79 Kirtsaeng, 568 U.S. (Ginsburg, J., dissenting, at 4-5).

0 “If the author of the work gave the exclusive United States distribution rights—
enforceable under the Act—to the publisher of the United States edition and the
exclusive British distribution rights to the publisher of the British edition, however,
presumably only those made by the publisher of the United States edition would be
‘lawfully made under this title’ within the meaning of §109(a). The first sale doctrine
would not provide the publisher of the British edition who decided to sell in the
American market with a defense to an action under §602(a) (or, for that matter, to an
action under §106(3), if there was a distribution of the copies).” Quality King, 523 U.S.
at 148.
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A (FIrREs) “es R BRI - 54
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AFRE R R A FEFRFAAE Quality King ZEH1 EHISE
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|

81 Kirtsaeng, 568 U.S. at 27. 1 %4 3 3% » T £ & Quality King % > %% &
AxE Tig e® | o BE BAEFAERTIRE 1 T L KB ERB T W
ARG I FE - ORI AR TR S AR EE 7 1

82 Id. at31.

83 “But the Constitution’s language nowhere suggests that it’s limited exclusive right
should include a right to divide markets or a concomitant right to charge different
purchasers different prices for the same book, say to increase or to maximize gain.” /d.
at 32.

8 1d.

8 1d.

8 1d.

87 See Jillian A. Centanni, Kirtsaeng v. John Wiley & Sons, Inc.: U.S. Supreme Court
Reverses Lower Courts and Determines That International Copyright Exhaustion Is
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LR RS - AREY) - HEFREAN S K ERET]
B B RFEBIEEREEBET R T BINFES ) FAINIGE » BRAIAE
SERITEEES > BB SEER T AMETT ) FTROIRAIRT
HRMEE -

FERMGHE - H— R KA TRERER - TEEAFRERE
HJ Ginsburg XEEFTE @ EBIBURMELIEEL H i FTETTHY 2 {E B
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Now the Rule, TP LAW ALERT (Mar. 27, 2013), http:/www.iplawalert.com/2013/03/
articles/copyright/kirtsaeng-v-john-wiley-sons-inc-us-supreme-court-reverses-lower-
courts-and-determines-that-international-copyright-exhaustion-is-now-the-rule/.

88 See Dorothea Salo, E-textbooks Redux: What Does Kirtsaeng Mean to the Market?,
LIBRARY JOURNAL (Apr. 9, 2013), http:/lj.libraryjournal.com/2013/04/opinion/peer-
to-peer-review/e-textbooks-redux-what-does-kirtsaeng-mean-to-the-market-peer-to-
peer-review/.
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89 Kirtsaeng, 568 U.S. (Ginsburg, J., dissenting, at 21-22) (citing Dale Clapperton &

90

91
92

Stephen Corones, Locking in Customers, Locking out Competitors: Anti-
circumvention Laws in Australia and Their Potential Effect on Competition in High
Technology Markets, 30 MELB. U. L. REV. 657, 664 (2006); Lina M. Montén,
Comment, The Inconsistency Between Section 301 and TRIPS: Counterproductive
with Respect to the Future of International Protection of Intellectual Property Rights?,
9 MARQ. INTELL. PROP. L. REV. 387, 417-18 (2005)).

TMERF R SRR F TR AP R § At R L
i# » The DMCA-ISh Anti-circumvention Provision Around the World » 2008 & % -+
ZERXAFAFEZEEFNE 0 R A FRPZEF T AT+ (2008 £ 11 7

27p) -

“While the Government has urged our trading partners to refrain from adopting
international-exhaustion regimes that could benefit consumers within their borders but
would impact adversely on intellectual-property producers in the United States, the
Court embraces an international-exhaustion rule that could benefit U.S. consumers but
would likely disadvantage foreign holders of U.S. copyrights.” Kirtsaeng, 568 U.S.
(Ginsburg, J., dissenting, at 22)

Kirtsaeng, 568 U.S. (Kagan, J., concurring, at 3).

Id. at 3 n.2.
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93 See Brief for the United States as Amicus Curiae, on Petition for a Writ of Certiorari to
the United States Court of Appeals for the Ninth Circuit, http://www.justice.gov/osg/
briefs/2009/2pet/6invit/2008-1423.pet.ami.inv.pdf.

9 Z B HRA SR 1990 & Y fedin e F (TR AL RS 5 R R IR AR > T LT
PR AARP W wadge 5 PFD A2 WCT 2 WPPT» 2 4%
S ES b RS APM R RL > 1998 EE g B RAA LY o
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B thE R AR F TR R R EREY RA R P2 E
T4 4% 18 > F 106-107 (2007 & ) -

95 See Christopher Faille, Supreme Court Decides Software Law by Not Deciding (Apr.
10, 2011), http://www.forbes.com/sites/greatspeculations/2011/10/04/supreme-court-
decides-software-law-by-not-deciding/; see also Mike Masnick, Supreme Court Won t
Hear Case Saying That You Have No First Sale Rights with Sofiware (Apr. 10, 2011),
https://www.techdirt.com/articles/20111004/024803 16193/supreme-court-wont-hear-
case-saying-that-you-have-no-first-sale-rights-with-software.shtml.
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