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Conlflicts between Disparate Impact and
Disparate Treatment:

Comments on the Decision of Ricci v. DeStefano (2009)

Jau-Yuan Hwang™

Abstract

This paper analyzes and comments on the U.S. Supreme Court
decision on Ricci v. DeStefano (2009). This case involves an important
type of employment discrimination, disparate impact discrimination, as
provided for in Title VII of Civil Rights Act of the U.S. The lawsuit
arose from a controversy in which the defendant discarded the test result
of a promotion exam for its employees, claiming it would incur the
liability of disparate impact discrimination against its minority
employees should the test result be accepted. The majority opinion of
Supreme Court found the employer-defendant’s discarding action in
violation of Title VII. The majority opinion held that the employer failed
to demonstrate a “strong basis in evidence” in so doing and should be
held liable for disparate treatment discrimination against the plaintiffs.
The result of this case obviously narrowed the application scope of
disparate impact discrimination and the possibility of voluntary
affirmative actions taken by the employers. Moreover, the majority
opinion appeared to question the constitutionality of disparate impact
provision of Title VII, as such, in its obiter dictum. Nevertheless, this
paper argues that this case did not overturn the constitutionality of both
disparate impact discrimination and affirmative actions, in spite of its
hostility to both. The long-term implications of this case, however,
remain to be watched.

* Professor of Law, College of Law, National Taiwan University.
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8 See, e.g., Joseph A. Seiner & Benjamin N. Gutman, Does Ricci Herald A New
Disparate Impact?, 90 B.U. L. Rev. 2181, 2200, 2204-22 (2010).

9 BT{SEEL KA T see, eg., Sumi Cho, Post-Racialism, 94 TowWA L. REV.
1589, 1594 (2009) (3% % “post-racialism in its current iteration is a twenty-first-
century ideology that reflects a belief that due to the significant racial progress that
has been made, the state need not engage in race-based decision-making or adopt
race-based remedies, and that civil society should eschew race as a central
organizing principle of social action.”) , 1600-03 ( » 7 {6 f % 1 & chw B 1 & 3
He)o MR A Kkt 2 P 5 L fE > see, e.g., Roberts Chang, What Comes
after Gender? 31 PACE L. REv. 818, 819 (2011) (“Post-racialism is a new racial
project that follows and builds on colorblindness in order to manage diversity to
maintain the racial status quo”); Cho, id. at 1646 (35 (sfa*% 1 &Ee3 H =it
Rk 7 & (e A 3&“postracialism is dangerous because its racially redemptive
effects are long-term and widely diffused across many affected parties beyond those
invoking and benefiting from the strategic necessity.” ) ; Kimberle Williams
Crenshaw, Twenty Years of Critical Race Theory: Looking Back to Move Forward,
43 CoNN. L. REV. 1253, 1315-27 (2011) (2|85 1 & bk i3 18 /A% o
HE KL —F]‘ # 3 ® - f8“Colorblindness’s Billion Dollar Make-Over:
Old Ideas in New Skins”) ; Angela Onwuachi-Willig & Mario L. Barnes, The
Obama Effect: Understanding Emerging Meaning of “Obama” in Anti-Discrimina-
tion Law, 87 IND. L.J. 325, 338-45 (2012) (=S 4% 1 & L4538 ¢hi 56 » F 5
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11 Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42 U.S.C. §
2000e-2(a) (2006) (“It shall be an unlawful employment practice for an employer—(1)
to fail or refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual’s race, color, religion, sex, or
national origin; or (2) to limit, segregate, or classify his employees or applicants for
employment in any way which would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely affect his status as an employee,
because of such individual’s race, color, religion, sex, or national origin.”).
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12 New Haven, Conn., Code of Ordinances, Tit. I, Art. XXX, § 160 (1992).
13 See Ricci, 557 U.S. 563-65.
14 See id. at 566 (citing 554 F. Supp. 2d, 142, 145 (D. Conn. 2006)).
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20 See Ricci, 557 U.S. at 575.

21 Seeid. at 575.

22 Ricci v. DeStefano, 554 F. Supp. 2d. 142 (D. Conn. 2006).
23 See id. at 156-62.
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SE % 0 fR2009TE4 H22 HEA T S eilftam 0 [FAE6 H29H AN ALY
FLR o

B —IRER » RS TG R R - S By
SHHEE S —IERPIRHE « Y ZEH(Sonia Sotomayor)™® © HETEfik
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24 Ricci v. DeStefano, 264 Fed.Appx. 106, 2008 WL 410436 (2d Cir. 2008).

25 fkyp F WE R 742 A LR (Federal Rules of Appellate Procedure) % 35i% » & %
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26 Ricci v. DeStefano, 530 F.3d 87 (2d Cir. 2008).

27 Seeid. at 88.

28 % - i E feen= =2 F 4! Rosemary S. Pooler, Robert D. Sack f= Sonia
Sotomayor ° Sotomayor ;* F - FE AR R ERFE > » PELFAZRL
Rk FORpe o
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(Anthony Kennedy) * #£{H%%(John G. Roberts) ~ 5 FI[5i (Antonin
Scalia) ~ 5 E+:(Clarence Thomas)FI[A FI[#T:(Samuel Alito) ° 7 ¥}
TEERAUE © &4 Ruth B. Ginsburg) ~ 57525 #f(John P.
Stevens) ~ #FFF(David Souter)FI1fi2<#(Stephen Breyer) ° Kennedy A
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29 ApRE3F H 2 23 > see, eg., John A. Farrell, Supreme Court Is Right to Reject
Sotomayor s Ricci Ruling on New Haven Firefighters, U.S. NEWS & WORLD REPORT
(June 29, 2009), http://politics.usnews.com/opinion/blogs/john-farrell/2009/06/29/
supreme-court-is-right-to-reject-sotomayors-ricci-ruling-on-new-haven-firefighters (last
visited Nov. 15, 2010); Ricci Takes Center Stage, NEW HAVEN INDEPENDENT (July 13,
2009), http://www.newhavenindependent.org/archives/2009/07/ricci_rears_its.php (last
visited Dec. 17, 2010); Sotomayor Speaks on Ricci, NEW HAVEN INDEPENDENT (July
14, 2009), http://www.newhavenindependent.org/archives/2009/07/sotomayor_leahy.
php (last visited Dec. 17, 2010); Sotomayor: I Didn't “Hide” Ricci Case, NEW HAVEN
INDEPENDENT (July 15, 2009), http://www.newhavenindependent.org/archives/2009/
07/sotomayor_i_did.php (last visited Dec. 17, 2010).
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30 See Afier Ricci Ruling, Black Firefighter Sues City, NEW HAVEN INDEPENDENT (Oct
15, 2009), http://www.newhavenindependent.org/archives/2009/10/after_ricci_rul.php
(last visited Dec. 17, 2010); Judge Orders Firefighter Promotions, NEW HAVEN
INDEPENDENT (Nov. 25, 2009), http://www.newhavenindependent.org/archives/2009/
11/judge_orders_fi.php (last visited Dec. 17, 2010); Promotions awarded to New
Haven 20, NEWS 8 (Dec. 10, 2009), http://www.wtnh.com/dpp/news/new_haven_cty/
promotions-awarded-to-new-haven-20 (last visited Nov. 15, 2010); see also Ann C.
McGinley, Ricci v. DeStefano: 4 Masculinities Theory Analysis, 33 HARV. J.L. &
GENDER 581, 591-92 (2010).

31 See McGinley, supra note 30, at 585-610 (F+:=4gin & F ik 6 ¥ = & B4
Pirg e JULRBEL > » EPHRLE )

32 New Haven 20 Seek Back Pay, Damages, NEWS 8 (Dec. 21, 2009), http://www.wtnh.
com/dpp/news/new_haven_cty/new-haven-20-seek-back-pay%2C-damages (last visited
Nov. 15,2010).
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New Haven Firefighters to Get $2 Million in Discrimination Lawsuit, HARFORD
COURANT (July. 28, 2011), http:/articles.courant.com/2011-07-28/news/hc--newhaven-
firefighters-0729-20110728 1 white-firefighters-new-haven-frank-ricci (last visited
Apr. 3,2011).

34 See Ricci, 557 U.S. at 576-77 (citing Atkins v. Parker, 472 U.S. 115, 123 (1985);
Escambia County v. McMillan, 466 U.S. 48, 51 (1984) (per curiam): “[N]ormally the
Court will not decide a constitutional question if there is some other ground upon
which to dispose of the case”).
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35 42 U.S.C. § 2000e-2(k)(1)(A)(1) (2006) (“(1)(A) An unlawful employment practice
based on disparate impact is established under this subchapter only if—(i) a
complaining party demonstrates that a respondent uses a particular employment
practice that causes a disparate impact on the basis of race, color, religion, sex, or
national origin and the respondent fails to demonstrate that the challenged practice is
job related for the position in question and consistent with business necessity.”).

36 42 U.S.C. § 2000e-2(k)(1)(A)({i) (2006) (“[Tlhe complaining party makes the
demonstra-tion described in subparagraph (C) with respect to an alternative
employment practice and the respondent refuses to adopt such alternative
employment practice.”); § 2000e-2(k)(1)(C): (“The demonstration referred to by
subparagraph (A)(ii) shall be in accordance with the law as it existed on June 4, 1989,
with respect to the concept of ‘alternative employment practice’.”).

37 See Ricci, 557 U.S. at 577-78.
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38 Seeid. at 582-84.

39 Seeid. at 587.

40 See id. at 584. B *t race-norming - #4317 % &3 0 see, e.g., RICHARD A.
EPSTEIN, FORBIDDEN GROUNDS: THE CASE AGAINST EMPLOYMENT DISCRIMINATION
LAwS 238-41 (1992).
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41 42 U.S.C. § 2000e-2(h) (2006) (“[N]or shall it be an unlawful employment practice
for an employer to give and to act upon the results of any professionally developed
ability test provided that such test, its administration or action upon the results is not
designed, intended or used to discriminate because of race”).

42 See Ricci, 557 U.S. at 587-92.

43 See id. at 587-89.

44 i1k J}’J:]ﬂ—_‘»l_ 5k ez f[%’*gl*%ili:}i};—'] wawE (1) j&-iigéi’frr‘ F A ot £ 60/40:%
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B (1) 2 Fids A 960404 ot € 8ATED sUp i B | 3§ hthik
PATH R FALTLSER RL AR ERELAREEF S KB Lo
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45 See id. at 592-93.
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(=) (3x4) > F344-45 ~ 353-54 ~ 363-64 ; #H4p > d £ RAL =B PR AR
FofERd - EEFFFRI BLAL 2REFT T 12848 > T 14-36
(2008 )~
47 See generally Richard A. Primus, Equal Protection and Disparate Impact: Round
Three, 117 HARV. L. REV. 494 (2003); George Rutherglen, Disparate Impact under
Title VII: An Objective Theory of Discrimination, 73 VA. L. REV. 1297 (1987)
[hereinafter Rutherglen, Disparate Impact under Title VII]; GEORGE RUTHERGLEN,
EMPLOYMENT DISCRIMINATION LAW: VISIONS OF EQUALITY IN THEORY AND DOCTRINE
71-92 (3d ed. 2010) [hereinafter RUTHERGLEN, EMPLOYMENT DISCRIMINATION LAW];
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(=) £ @8R ad & ¢ Griggs v. Duke Power Co. (1971)

19645 RAE R F AN A ISR E Z Rl Bt R i A 2 —
HEEOCTEHZAMMN) " [ F5# (T2 /78t 1 (Guidelines on Employee
Selection Procedures)-H » SRk AF 72 1l 5 Bt by EOME L AT A8 11 A 1B
TER —* o BEAREEOCTARR) Ll EHEEH BN B S
HEHERNZEN RBEER RS - (HREZEEHE RG-SR
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B2 e EBEAE1971 921 Griggs v. Duke Power Co.sogi;ﬂ]
oo E R R G = > DIRREE S ERISection 703(a)(2) ik
B BTG R B B M A R T AR L IR R
— s PRIHEST T 2 RS B T AT SR e LA I 2 R R -

George Rutherglen, Disparate Impact, Discrimination, and the Essentially Contested
Concept of Equality, 74 FORDHAM L. REV. 2313 (2006); Michael Selmi, Was the
Disparate Impact Theory a Mistake?, 53 UCLAL. REv. 701 (2006).

48 See, e.g., Katerina Linos, Path Dependence in Discrimination Law: Employment
Cases in the United States and the European Union, 35 YALE J. INT’L L. 115, 117
(2010).

49 EEOC Guidelines on Employee Selection Procedures, 29 C.F.R. § T607.3 (1970)
(“The use of any test which adversely affects hiring, promotion, transfer or any other
employment or membership opportunity of classes protected by Title VII constitutes
discrimination unless: (a) the test has been validated and evidences a high degree of
utility as hereinafter described; and (b) the person giving or acting upon the results of
the particular test can demonstrate that alternative suitable hiring, transfer or
promotion procedures are unavailable for his use.”).

50 401 U.S. 424 (1971).

51 42 U.S.C. § 2000e-2(a)(2) (2006) (“[T]o limit, segregate, or classify his employees or
applicants for employment in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect his status as an
employee, because of such individual’s race, color, religion, sex, or national origin.”).

52 See generally Alfred W. Blumrosen, Strangers in Paradise: Griggs v. Duke Power Co.
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B AT 19754 Albemarle Paper Co. v. Moody™—

» BSOS BB EN T 5 =IRE M RS BT RS
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PR AR ERYIEE HEY - TN iﬁ*ﬂ@ﬁ’]@f%ﬁﬂx&ﬁ |
M (JBX) MAETHELUZETRA THEE ) (pretext)”

(Z) B § =i 44 w) B B en® 72 % ¢ Civil Rights Act of
1991
IR0 > Griggs—ZEHNRFTHETL A Z RIS B » sh—E

DIRFEEEEHRAISection 703(a)(2) R HLp SCEM B - 1Nl » FEE
et 22l s B iR B R e R R SR R BB E S - InfIR B TR

and the Concept of Employment Discrimination, 71 MICH. L. REV. 59 (1972); EPSTEIN,
supra note 40, at 192-200; Primus, supra note 47, at 506-08.

53 Griggs, 401 U.S. at 426, 431-32.

54 422 U.S. 405 (1975).

55 Id. at 425 (“If an employer does then meet the burden of proving that its tests are ‘job
related,” it remains open to the complaining party to show that other tests or selection
devices, without a similarly undesirable racial effect, would also serve the employer’s
legitimate interest in ‘efficient and trustworthy workmanship.’...Such a showing
would be evidence that the employer was using its tests merely as a ‘pretext’ for
discrimination.”) (original notes omitted).
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Wards Cove Packing Co. v. AtoniomiU‘H%EP » Bk (EE) B
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proving business necessity) (K T 2 HFEIERF I, (burden of
producing evidence of business justification) (FH 2Bl 2 FrfE Ty
TEARET ) KOKIRAE T 2R B R BT TTAE -

7 1 B e Wards  Cove— 28 EUE S8 PERRRE ML (1
) R EEBEERI9VFEBERME” BT EREEie e
TR BE ST H R S m AR R I RAE RO G HH T ST 4
@860 °

wh 2 R B B TR S —TE L (RS ) REHET
§’wmﬁﬁﬁﬁﬁm JF e (1) 8 X AWRIER E (R FH
RS (2) BN R ERERERER A~ (3) SR REEs? . Dk

56 See RUTHERGLEN, EMPLOYMENT DISCRIMINATION LAW, supra note 47, at 74-77.

57 490 U.S. 642 (1989).

58 See id. at 659.

59 BEAT1991# @£ 2 I /538 0 see generally EPSTEIN, supra note 40, at 233-36;
Peter M. Leibold, Stephen A. Sola & Reginald E. Jones, Civil Rights Act of 1991:
Race to the Finish - Civil Rights, Quotas, and Disparate Impact in 1991, 45 RUTGERS
L.REV. 1043, 1056-87 (1993); Caryn L. Lilling, Note, The Civil Rights Act of 1991:
An Examination of the Storm Preceding The Compromise of America’s Civil Rights, 9
HOFSTRA LAB. L.J. 215, 215-20 (1991); MICHAEL J. ZIMMER, CHARLES A. SULLIVAN
& REBECCA HANNER WHITE, CASES AND MATERIALS ON EMPLOYMENT
DISCRIMINATION 231-32 (7th ed. 2008).

60 B2ARE B 2 et Griggs — X&) §#42 US.C. § 2000e-2(a)2)f2f 5 £ %) gz
B AR EE RiRYy 0 REHRR T2 2 F K J R “disparate impact” ( £ %] 2
F) hm N o 1991 g B P R § ig’T§2OOOe—2(k)I§*FL<L o

(k) Burden of proof in disparate impact cases” ° "f 7 it 3% i@ * disparate impact £
* 3T by pqrﬁf’dﬁ% —%‘—,:7 /,,ﬁbo

61 AfEf > it #%w*’ 2 {— IMHPBEEFE o GldeRFF L TR
T - i g hiB Y lfgt?f #’% - Eadaall :P—%a o See 42 U.S. § 2000e-
2(k)(1)(A) & (C) (2006). See LanS supra note 48, at 139 445 ¥ 2 = LF‘Jc SR
we (- ) (514) F363

62 42 U.S.C. § 2000e-2(k)(1)(A)(1) (2006)(““An unlawful employment practice based on
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disparate impact is established under this subchapter only if — (i) a complaining party
demonstrates that a respondent uses a particular employment practice that causes a
disparate impact on the basis of race, color, religion, sex, or national origin and the
respondent fails to demonstrate that the challenged practice is job related for the
position in question and consistent with business necessity;....”).

63 42 U.S.C. § 2000e(m)(2006)(‘“The term “demonstrates” means meets the burdens of
production and persuasion.”’). F B “burdens of production” and “burden of
persuasion”=1? 2 fu% > & William B. Gould ¥ » £ 2408 ERF 13 »

(334)> 73626375 M T#HIF= > ¥5 45 THRNFEHRSF E, (burden
of producing evidence) | » %3 v mg, % LE]”'J?i oo B 527 (2004 ) o &N
FiEip g E G A ERENPY ER O EP FETT i RT 0 2R
BARWE B AMERIL R BA o TAREE 23 o
A TS Y GERSREM) 4 SR N ) £
o AR ‘%ﬁagﬁmp, o FWIRF EATE PR B0 TR %SG BBk
Y T 35 (3F T& £33 ) (beyond a reasonable doubt) ~ '—”347‘? 1
#% | (clear and convincing ev1dence) e TR TR RS (A2 T F:
'—ﬁm %3 %5 ) (preponderance of evidence) ( ¥ & fgifritig e i Apv
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64 See RUTHERGLEN, EMPLOYMENT DISCRIMINATION LAW, supra note 47, at 77-79.

65 42 U.S.C. § 2000e-2(k)(1)(A)(ii)(2006)(“[TThe complaining party makes the demonstra-
tion described in subparagraph (C) with respect to an alternative employment practice
and the respondent refuses to adopt such alternative employment practice.”); 42
U.S.C. §2000e-2(k)(1)(C)(2006)(“The demonstration referred to by subparagraph
(A)(ii) shall be in accordance with the law as it existed on June 4, 1989, with respect
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to the concept of “alternative employment practice.”).

66 See RUTHERGLEN, EMPLOYMENT DISCRIMINATION LAW, supra note 47, at 79. #3773
RAELY o AL L BB ESARTES (FHEE) An A TI}l‘?ﬁijﬁug Fho fx
CREFEIIRZBEE A T REFEEP T G RCP AW GT FHFR
See id.

67 See ZIMMER, SULLIVAN & WHITE, supra note 59, at 252.

68 5 B iEI8A ch- AT 0 seeid. at 232-51.
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(selection rate)[FT, » EEOCTE 19785t AT dn S #8545 —10 " ~Z 1@
NGB EHE 7 #f— 781 (Uniform Guidelines on Employee Selection
Criteria) » BFAELL T A2 PURRA] | (four-fifths rule) (80%)fHUky 7=
S S IEATIEE A | TR MR B R - A
(K FA TR BRI 5 BEREAY80% » — s e sk 2Rl E® - Frsgm
SEE - FEFHRA  FHBEUR R B HEE Ak E B E r
7 o SEMESO%ARAN » SEHE EAIAE S BB E R (FaAZR)
(EHEE AT RS B i (gl SeaaR  EER
TER TR (FINF SRR PR 72 o AR T
BE TR RO - RS I 2 BT AR P AR b
TE80% AR HIJ

Nith > EEOC Lilt80% 5 RIRIREE MRYE - BEAH e R GE A

69 29 C.FR. § 1607.4 (D) (2010) (“[A] selection rate for any race, sex, or ethnic group
which is less than four-fifths (4/5) (or eighty percent) of the rate for the group with the
highest rate will generally be regarded by the Federal enforcement agencies as
evidence of adverse impact, while a greater than four-fifths rate will generally not be
regarded by Federal enforcement agencies as evidence of adverse impact....”).

70 29 C.FR. § 1607.16 (R) (2010) (“Selection rate. The proportion of applicants or
candidates who are hired, promoted, or otherwise selected.”).

Tl hGriggs— % BANBY BRZ k™ THL- > hFERRIVATFL R
i PRERIAEEY 2o L g A3 FRLIGPT FILRSHESRAR A
B > Griggs i3t EEOC % # i > 42 % o

72 See Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 991 (1988).
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e T B AR AR o (MY R e o 1 S A R
AE R T BRI - MR R s o EE SR L o
BRI (R EAEE o PR T B LR IR ER A L] - L
(o 7 [ S 5180 2R T 474 46 2 1) B (maagnitude)  © FEE - SE{HI80% L HIJ
VR E R R IR AR - I E TS BB IR
£l EEHDERRE =D 2 R Er e o 8R ot
EEOC 7§+ T8 H80% M HIIS JEE ST - 1M FE fe ke A B2 FIl i
R o PURTERERIND (IAN FE 2 D BB 1 N B 5138
(%) B > 255 B e rh 4= AR5 M (false positives)ZR72 » ZEFE T
AIEETRIIET o (EEARBORES » Al N 5 RIS R s LB DU
H/ N (BLEET FEZE R AH] R B (statistically significant adverse
impact) » T 28 4= DUE R MEAY RIS 1 (false negatives)i®zs > - (H3E4H

73 Id. at 995-96, n.3 (EEOC’s 80-percent standard is “a rule of thumb for the courts”).

74 X H#EE ¥ = 4 Section 713(a) ¥ $248 EEOC %5'%%7?2)—? FHFT LGRS
Lo ZNWHEFHMER DS L NRP] (4o kT - A2 Hn Rl ) $#0
2T k4 73 o See GEORGE A. RUTHERGLEN & JOHN J. DONOHUE III,
EMPLOYMENT DISCRIMINATION: LAW AND THEORY 175 (2d ed. 2009).

75 See HAROLD S. LEWIS, JR. & ELIZABETH J. NORMAN, EMPLOYMENT DISCRIMINATION
LAW AND PRACTICE 184 (2001). # /i £ 7 fr 4 il 18 5 481 % 1 (H]4095%fr
76%2_ %] ) > ?Zi—’gf&’ztf?.% e ééﬁ—*ﬁ'ﬁ"SO% » e A L FERF 19%2 § o

76 B2 iE80% rule RIREA BRI AR A S LR HAEE S G0
31 > see EPSTEIN, supra note 40, at 208-11; Paul Meier, Jerome Sacks & Sandy L.
Zabell, What Happened in Hazelwood.: Statistics, Employment Discrimination, and
the 80% Rule, 1984 A.B.F. RESEARCH J. 139 (1984); RUTHERGLEN, EMPLOYMENT
DISCRIMINATION LAW, supra note 47, at 79-82; ZIMMER, SULLIVAN & WHITE, supra
note 59, at 252-54.

77 29 CFR. § 1607.4 (D) (2010) (*...Smaller differences in selection rate may
nevertheless constitute adverse impact, where they are significant in both statistical
and practical terms or where a user's actions have discouraged applicants
disproportionately on grounds of race, sex, or ethnic group. Greater differences in
selection rate may not constitute adverse impact where the differences are based on
small numbers and are not statistically significant, or where special recruiting or other
programs cause the pool of minority or female candidates to be atypical of the normal
pool of applicants from that group....”).

78 iglF 2 (false positives)sFA * AL T % - A4 (type T error) » 45 st g % £ #-
BAH & % (null hypothesis) » % 3. % RN )’I‘u{ PP 43 ) s b
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AR MARFEERE » FFEEOCHET T > PIFE8E By E
W e e 25 B ERR -

() HvnzieEz =2

FEERER L AR ER A _ii80% R Al - (HtE ke
FIRANER > B A LA 5T 5 15 2GR E 22 R 5 B R F - A B S

Bl ik be A B (5 7 Castaneda v. Partida—% T“’Eﬂ "

—{EREHEZZ S HT | (“two or three” standard deviation analy51s) i
LIFRE AR E ORI E R BT - AR

B AFrEBART BT 0 A S R o R AE SR 3 B
2L o BIE 4 (false negatives)iF-£ * f]e- 2 T% - A4 (type II error) » ;};, XL
Bl S/ B N S ﬁ_iﬁ P BIE A o MAT80%ARAZ K - Al - Al4EEan

% ¥% » see EPSTEIN, supra note 40, at 208-09, 222-25. 4r% % — A48 &
By B oAl Tk MARA R T ZAARPZ - BziEE
FUF-ASE A RFLF S AS s A TRTH L 7 R o

TR fod B N DB L B FSR 0 L N BB ARLIE S & ¥ {e EEOC
180 %A e - tl*&a*‘%‘ BB (BL) & 3R i‘;‘“{“iﬂﬁ %
- Al A RGPS F Z Al

79 See RUTHERGLEN, EMPLOYMENT DISCRIMINATION LAW, supra note 47, at 82.

80 T{E# % | (standard deviation)fr " % £ #c | (variance)£_7 fﬁkﬁxi%’ *dR R R
(R ) SR g fic #13) %ﬁ%’zﬁ&#g ¥ K H T 58 (mean) A
OB ke o R L AR 5 R AR TR A A B ol T iofcs B ongt
AR RARL S EELAR)  N A K KA:\ﬁ'f.lg_%r\iq-wﬁ‘—l e Glde s TR e
’rhtik A: {8,9, 10, 11 12} 4= B: {4, 7, 10, 13, 16}&;’1&%&%{10, tAREE

TR LR, A FERAKS2 B FERIS; A RFLNI LR
Heth B TS 2. A E G - EFA A PR G RAEEHY (F LA )
=N A ’ﬁ?‘# 2N F A€ & T igsk# B (empirical
rule) ©  £68%ET L § I A4 I - B LLR % 99S%:T
Fg DA S B ﬂ@i DA H99T% TG MRz BHRE LR o Hde

FIAEBRE L a7 ¥ 4T (FRAF) RELZHFLES (m—é{rt £ AR
2¢ 2R é,fi?"%"”“%ﬂ“' = BRI L mﬁ R

g% 1l 5% 8% 0.26% i I ELT 2 5 8 (random) > ?#& LB AL

PR S LR MR L R KA R o E - P o %

Gerald Keller ¥ %’J FIAE ~ HPdode ~ FkE ~ T R 2 5l AR
25 77991 (2007#& ) -

81 See Castaneda v. Partida, 430 U.S. 482, 495-97 & n.17 (1977). F tR4rB~ 8 X &

7 e > see, e.g., Hazelwood School District v. United States, 433 U.S. 299, 308-
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ffEvE S 5 HEF 2 T IES )i (binomial distribution) 24T SEEET

e

= FNAL TR 2R ER T ZIES s A o X

Eastland v. T VA84~$ ' R/ i&%ﬁiﬁﬁﬁ“ FZoolils (#EEER) 34T
(multiple regression ana1y51s) “HEE o RFIENK SRR R

82

83

84

85

09 n.14 (1977); Guardians Association of New York City Police Department Inc v.
Civil Service, 630 F.2d 79 (2d Cir. 1980); Waisome v. Port Authority of New York
and New Jwesey, 948 F.2d 1370 (2d Cir. 1991); Smith v. Xerox Corp., 196 F.3d 358,
365-67 (2d Cir. 1999). B34 X 2472 02 i 30 L W B BB AL e 3 > see,
e.g., Thomas J. Sugrue & William B. Fairley, 4 Case of Unexamined Assumptions:
The Use and Misuse of the Statistical Analysis of Castaneda/Hazelwood in
Discrimination Litigation, 24 B.C. L. REV. 925 (1983)

S i A\ﬁ RS S o feani £ & 5T J&#f&:{ f«:t‘?%’,a’fiﬁ
IRV REE (FEARG rs\'ﬁ‘\«%i‘:cj)(m&r#)\:}%ﬁi IR SV (g -
Fofid i ggkr Bl BRRjEAAE ) FXF RIS ST LE

b (Al s ) EXFHRBPI 2 T3P o blderif i
i‘kﬂ__ri gty R AT FENREFR ORENTA (RE A FAR) gy

7

PO T HREL AP RTAT AERF R ERE LTSN B o B
B afeadp R P 2 8 208 & Keller ¥ 5 #|P 4% %3 (:180) F 170-
78 o B3 IE A ﬁ’né\#‘-’r’ﬁ 2R T L BB AR gt d o see, eg., Sugrue
& Fairley, supra note 81.
Castaneda, 430 U.S. at 496-97 n.17 (“If the jurors were drawn randomly from the
general population, then the number of Mexican-Americans in the sample could be
modeled by a binomial distribution....The measure of the predicted fluctuations from
the expected value is the standard deviation, defined for the binomial distribution as
the square root of the product of the total number in the sample (here 870) times the
probability of selecting a Mexican-American (0.791) times the probability of selecting
a non-Mexican-American (0.209).”).
704 F.2d 613, 621 (11th Cir. 1983), cert. denied sub nom. James v. TVA, 465 U.S.
1066 (1984).
i e dr A g ey (Rd) 2 Bk B (SLEAPM 2 APM 2 e PAPM B A
%) - gLt o K Jf 9 KR fEA K46 4 B H, (independent
variables, predictors) (Y)fr " iz ¥, (&4 " ¥ %8 ) (dependent variables,
response variables) (X, X», .. Xm)F’“’ AR 0 i EARM N AR G o E R
#F * AR e i l}+fr AR 2N L Y=atb X (+0, X, + ... +bmXm)te - a f=
b SifFtdc e SIEPFALE o dok p RET G - B o A H AL §F
(Y=atbX+e ) o 4o % p R FAZE- B - F’I{? ~ () st bF
(Y—Cl+b X +b2X2 ...... +mem+e) L__/T}' —ii—.l«)» A3 5"; E)-;{ 5 i [—]% R ;?
FRALDAZAZ 30 G AGRFTBHETAE (p %‘ﬁt) iﬂ‘*“—ix% AT
(F%H) L MG PP 5 A FEatick - PEEABY (AR

& )T&? IV Iﬁ@]ﬁc/}ﬂfﬁ—j\ fu—F‘J- c R AR AL F R P B SR g
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fl R 2 5 o AR RS T GE Bt S (S
> SUE RS TEEBEETE (class claim) - EBRATE I 25 B S48 R A
?fWLLW o B EEEREA S R TE Bazemore v. Frlday %% B

2R (2 e R T R R SRR R R B A AE > I

P DU S AR S E ™

86

87
88
89

W) T H LB R (GleT BB E BFE o o RAH

R T ~7f€i£€\rﬂai)’fkfgg§7rpa o Aok T3

(ordmary least square, OLS) iz 34/ % » 35 di3e r‘f”‘fﬁp 3= T‘% ) o F YRl
—\-. -4

’“’*IH*LB %3/:(%7}%*&)#'%%3:(4 B B AFEG AP EF
Moot R B enn M (1 2k B Gl ) o Ot jA 4
é‘f’lf._’xj\’f"%,ﬁ % #-3% > see Eastland, 704 F.2d at 621 ; Gerald Keller ¥ » F|p g &
¥ (3180) 5 F 449475 -

5 219758 > F A AR AFREHREER ¥ Eﬁ?/»\ﬁ"v i* > see Note, Beyond
the Prima Facie Case in Employment Discrimination Law: Statistical Proof and
Rebuttal, 89 HARV. L REV. 387 (1975). 18 > 2P A3 B 4o DV IRIEIE & 2 P %
RB* o I ald= { %333 > see generally Catherine Connolly, The Use of Multiple
Regression Analysis in Employment Discrimination Cases, 10 POPULATION RES. &
PoL. REV. 117 (1991); EPSTEIN, supra note 40, at 382-85; Michael O. Finkelstein, The
Judicial Reception of Multiple Regression Studies in Race and Sex Discrimination
Cases, 80 CoLUM. L. REv. 737 (1980); Franklin M. Fisher, Multiple Regression in
Legal Proceedings, 80 COLUM. L. REV. 702 (1980); Richard Lempert, Statistics in the
Courtroom: Building on Rubinfeld, 85 COLUM. L. REV. 1098, 1104-16 (1985); Gary A.
Moore & Michael K. Braswell, The Probative Value of Multiple Regression Analysis
in Title VII Litigation, 27 AM. Bus. L.J. 251 (1989); Barbara A. Norris, Multiple
Regression Analysis in Title VII Cases: A Structural Approach to Attacks of “Missing
Factors” and “Pre-Act Discrimination”, 49 LAW & CONTEMP. PROBS. 63 (1986);
Note, Title VII, Multiple Linear Regression Models, and the Courts: An Analysis, 46
Law & CONTEMP. PROBS. 283 (1983); Daniel L. Rubinfeld, Econometrics in the
Courtroom, 85 COLUM. L. REV. 1048, 1065-97 (1985).
See Eastland, 704 F.2d at 625.
478 U.S. 385 (1986).

BABHL S BB ERRE  RE ALK A FAAT R i T B

Ferg #p 8 % ¥ (all measurable variables) » 77 * g & & £ W)@ But
AR e ,F_/Z‘FmL_%IWB\”‘E/Z‘%’%L?F ’IEI?’Z"*’-Q#W}J%?*VW KI’}
(scientific certainty) > @ ¥ % & fh £ & I T ®EF 5 | (preponderance of the
evidence) » {2 T A Al ﬁ" BxY > STRNITHAAREFT TN FATT o Seeid.
at 400-01 (citing Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 252
(1981)).
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(Z2) A AP 82 ne iz =2

HFARZE > R 2RI EIREEOCHI80% M B 258 i 2 Bl 5/ 2
BT - HRAEEFHMER - B FIEEDBIEBRES LR RS
BARKIRAEANZ LR RGNS FERFEHERE
FAFIER A fiEws iR - WeE & AR B (significant) FE A
5% (racially adverse impact) « NMEREFEFTE UG » =ikt
EAFARRZHE R T AR R IR FFRER - DYERS
R RS ERFIE AF LA B R EEOCHI80%IFHE » iR LIFY
EERGBGE -

FH A RO AR L AR ME R Ak
Bef R - A1 EREEOC H$HEDL » FEL T EE s TR e
B Ry BRI (qualified applicant pool) (iIATEE FMEMEIES A
B > MIHEALT (FIAIEHT - SINRERE A TS - KU ELFR
AT A T R Ak e -

{ESETERE  Ginsburg KB F BB R H 2 R » i
HEE B A ZAFAEE S » (HE DR A R 5 R RAETE T A
CIEA] - RIS, B R G e (ISR EFE) B AR
RIEF IO - SR rETTINE R R LUK - A E RN
RTINS (E R R R I iR S -

IRMEMARREM S - NVERDUBRA BB N ES 2 £ R B H]
BA (ZEER)  SCRDIRAREEC R A L RR LA
HETHR (PRIER) > fREZAE R E R FH AR R ERER

90 See Ricci, 557 U.S. at 586-87.

91 See LEWIS, JR. & NORMAN, supra note 75, at 184-85 (citing In Re Employment
Discrimination Litigation against the State of Alabama, 198 F.3d 1305, 312-14 (11th
Cir. 1999); Smith v. Xerox Corp., 196 F.3d 358, 365-70 (2d Cir. 1999)).

92 See Ricci, 557 U.S. at 609-11 (Ginsburg, J., dissenting). { iFmena T F 4 § 4
17 > see McGinley, supra note 30, at 587-610.
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B o FEREEAE - EEEFEARERFERAARAZER -
B T R Y BURSTRE > b2 (R D) T BCEBUS L (quota

poli‘[ics)93 °

19904 1 A = 5 IE 2 X TN 75 2 S HE B2 B 5 B 72 1989
SRR > BRI S R 2 A RER G IR > ORI B B 2
BRI Wards CoveHlk » {H3E B & Ry A& BUR < SRS - 26
B0 [ 7 PR AR T 81125 H B ks RIS » 2 19904510 H 33 L At
WS TEZE « {H3E TE{E IF 2 I I B 15 1 26 ] #4455 7 75 (George
Bush, Jr)&EWk - FzHAKI FEE RIS — e | EEBEEY
R IR A SIS 5 - RS R Y
ek BIET RIS o SRR A RN B M A AR 25 e (- (]
WHERVER EIEIEE » FERERa R 21 » Rk B A 19914
11 H21 i@ i ML IEE - Az’ -

ARy © EEOCHYS0% AR AN » FoAR 2 e —1{# /A ~ HEfd
TRETRAIE R, » W e R RIR A5 4 S A B e -
Ry B S AR £ 2 B EANE RIS g A
KEZER] - AIEEE R R AR G A IR IR L 2 R I A
o (EER T TR —E AR RO - 8T
SRR TR DR R  MEAREEFIRAES (1
Scalia) B 5EE R I RILE & EIEAIRIETE -

FER R L AR E0E R EIRES NRBIHIEAR)
B A RS L OmER - i S - B - 2

93 %1988 e Watson — % > P (B L) RABLSWPTSLMRETE ¢ |
RE A FEPFeiR Il o Watson, 487 U.S. at 491" (“Respondent insists, and the
United States agrees, that employers’ only alternative will be to adopt surreptitious
quota systems in order to ensure that no plaintiff can establish a statistical prima facie
case.”).

94 See supra note 59.

95 See Ricci, 557 U.S. at 594 (Scalia, J., concurring).
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AR199 1 AR B @ fI H LT (BIAnLL TR 7E (e P it 22
) MILERERNT S ILEE S > Tame Lk g FESEFE
# o (HESRBATRNFEE RAEHE - DR T8GR (20
(= M E B E RO SR E g AL ~ JhERERE A
LEBIRIARERTE - Fipl AR R AR EERH AR
SRR AR A REE AT RE B8 25 2 R M /D B IRAE IR 5 ~ (R Kot & T THTHY
R~ AL -

TN S HE R FEE R R ELE A R A2
LA ARG D BIEIRATRARL - S RRHIAL  THEEEE
EEMEEARE  REAIHE T DS 0 F By o e e
SEREEE o 35 (T I B DU by B RS » AR
T R P B TR R S T TN T P AT e e 2
ATRE « B SEIAIROHE T R DR S « A R
RS ST AT B R R B b T S
SRR BT IR R R S/ B - 7ERNE RS o (B B IE
BT » 35 (I T Bl b B PR B RS TR {7
RS EREES - GIUNERE LS A58 A T — R ERS5EA
CIEG - FO— A LB B R SRR R ) o XAEZ2
W E > Y FHES OB - MNEZE - tha R aTaE AL
] - RepRLMAFEIA RS EE - B E LN ERT: 2 R
Bt > S5 SCHIE R A B R ER TR S R A

BN B AR R TE » AR amEl TE
5% ETAETIERS 8 RS PSS H » IERER
i NI LG » BIEARFT - FHEEaas R (AN st

96 #2000% £ B A v 3 FAL 0 ATET 9 A5 F43.5% 0 2 % | 37.4% o See the
website of the U.S. Census Bureau, http:/quickfacts.census.gov/qfd/states/09/
0952000.html (last visited July 23, 2011).
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i AR N80% ) B E G R R Y R AL
SR EEEE RS - ERIEHEGE (HEEED) 1Y
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ASTE R - BERIESESE L REE R IR HLE 7 -
(ELATIIH: o T O R B 7 S i R R B BB A R LR PTS
BT AR EE 01 U8 B B M R A A - TRER - (R iR L
EBR S E A M RSB P 8 - S DURIAR
R ER R EENTE o EPEER - KRS TR
ML EE (L) R EEN RIS il @i S WenEE
Sl A B IIBR - SE L TTREE 2 RN IS T DA h b S 8
RUBHIREERTTE © 17135 2 2 B R e e (R AR A A B B [
I~ R ES SRR AR TR - SR
BRI S B R i e P S ZERETE

SN T Ry BTN L e ST

2z
T

ERRENFAE > BOMER (BAENFREAN) B R
B L > TR ECR e L E MR IR ? ARFRZHER
o E W R IR ERIB B (R BRRE e - PRI T B

AR ) L EREITYE -

HE SRR W B A PR R T3 - AR T (It
FYE R B RO - 7 REBE M & IR SRR - (2 EE AR b
At e (E 7 AR PP IR EER - R TARZE - AR 28

97 See Regents of the University of California v. Bakke, 438 U.S. 265 (1978); Richmond
v. J.A. Croson, 488 U.S. 469 (1989); Adarand v. Pefia, 515 U.S. 200 (1995); Grutter v.
Bollinger, 539 U.S. 306 (2003); Gratz v. Bollinger, 539 U.S. 244 (2003).
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B DUE AR m] AR TR Ry el - 11 o 1 1 Gt 22 1 52 B B
WEERFE - ARSHE RS RERENE T3
B TFEGEEE TR E S TR A IR A R -

ALF AT REES S CREAR AR UG 2 75
WG R  TIEREGE R S - SRR TR R »
TR B R T 0E R RS R © 28 R NI
FERSRASE 2RI B E - Bt - 280 R R EG AR
R S E R BRI b L e R B S R AR
HEERE R AR — (AR R -

HR > FRENE RS NEEHEERATR FERKERE
A BRI ER - A BRI E RS RHE - ZEERTR
WL RE - BHECENRBEHINERES - ZEERRE  BgEE2
P E T 1Y H B E (voluntary  compliance) % R B TR AL ER C iR
ISR » DUHBRIEZERGR o 05K IR RS 0k - R IR IAHE
EAIFHERET - A eI E FETEFE i - HilfE T EED SRR
i~ EEE B EEBEE -

eSS — 7710 > B R Hs T BUR H R H H B 2= R BB (Y
FROT 0 X8 EFEEWAEE o BT E S AHE I - SLERE
EIME - Sl EFEREEREN N E BEINENHEHE
MEA o B 280 R RN M AR i B Ok R R AR &
HINTEE B MR #IZERE - WSEE T A — BB R B
(Rf o LA EREN " B ATER 2 $5/E § (race-based action) © 5 Z2 [A|fE
HYEE FWIEIEERE (a de facto quota system) » [MEE L AHELLE
SREF RIF AR L s -

98 See Ricci, 557 U.S. at 580.
99 Seeid. at 581.
100 See id. at 581-82.
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LY R RIS EE TR ARSI S E RS
AR RIS HUE 5L - TR RIERE T - 5 Ea
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e SHEPERIETY GRS ERE BN S EERs) i T
BRI | B RENE - BORWES (PNETHEOT) FERRLE
ESRAELRE L SRR - RIS B SR R e s

Frad T A EURERIVEE > RAREEEST - FHEENE
Ko B ETER R ER A G N B - RELRR
£ o EBIREELEE S B A TE R ZE T RE AR EER
HUPARIR BAEEARE - R REEE - RIS RAER I FEHY
@%/@%ﬂﬂﬁﬁiﬁﬁ ’ iﬂﬁa‘%&ﬁmmi@?%ﬁ%ﬁm TH R AR
HIEEE | ZHEEE . KA ERAFHMEE/E T HRERNE
Ay, Bl nnﬁﬁﬁjﬁﬂﬁ?&J ZEBR o (ESERER EERE R A
HIREFEARR T » BE—RHER T AR | s
219864 Wygant v. Jackson Board of Education—ZE45"" « {HA]
T ARZEARHE AU EE R BEAEREHER - —EE
FlRichmond v. J. A. Croson Co. (1989)—%& » I 15 EXS LA AEES |
ZBRFEE H RS Bl i mnE b ORI E A
WEEBENERTERME - MERREEFAE Croson—FHIR

/

101 See id. at 582-83 (citing Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 277 (1986);
Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 993 (1988); Richmond v. J. A.
Croson Co., 488 U.S. 469, 499-500 (1989)).

102 Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 277 (1986) (‘“Evidentiary support for
the conclusion that remedial action is warranted becomes crucial when the remedial
program is challenged in court by nonminority employees....In such a case, the trial
court must make a factual determination that the employer had a strong basis in
evidence for its conclusion that remedial action was necessary.”).

103 Richmond v. J. A. Croson Co., 488 U.S. 469, 499-500 (1989) (“The District Court
relied upon five predicate ‘facts’ in reaching its conclusion that there was an
adequate basis for the 30% quota:... None of these ‘findings,” singly or together,
provide the city of Richmond with a ‘strong basis in evidence for its conclusion that
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fE EIUE ST - AFHPUE R RS B DB R LMY RS
(BT = B0 T AEmERRER | CHEEERE
PR B BRI VS 2 - FESLRTEER AT - ik
Beell T A ERE RS | RYE > RREE R TR (R
ZRIERE) TR HIZRGEE 7 @ B R RIS el R T
IR BTTEE A AR D B R AR ~ R 7 B 17 R 2]
FE o BEARS - Eni ARl T A B R RRE S | R B0K
PR B HAS N ERICR F 2R (IHE PR R JHA R R
) R BRI B EOR B > MK EETAERERED © 2A05R A
SRR ERE T ERAEE ) e R s B = EARRRR 0 R
PNRLIERL A B AEEES |  (REFTEDRAVEEEIE R > R
BRI SCHT R AR

A A ZE 2 B R AT T A 2 B L AT R A S s o (]

remedial action was necessary.” Wygant, 476 U.S. at 476 U.S. 277 (plurality opinion).
There is nothing approaching a prima facie case of a constitutional or statutory
violation by anyone in the Richmond construction industry.”).

104 See id. at 500 (&P P g § 0 2 g fpcire R AF ALY > 83
FER G R AR o blde D R A LB FERAFHAMRTE 0 AP R AT
BT S mARE RS el o R FCRT RH B 00 kg AR - A
FHh - ol 07 P T paddamEs L FER K-

105 v hk T eop ey & & 5 EEIHFRIEPFAP A
% fEfa3 07 it o See, e.g., Michael K. Grimaldi, Disparate Impact after Ricci and
Lewis, 14 SCHOLAR 165, 198-214 (2011) (3t ¥ =frr 4 T § %o KA
Y5 &% 32 d ) ; Erica E. Hoodhood, Note, The Quintessential Employers
Dilemma: Combating Title VII Litigation by Meeting the Elusive Strong Basis in
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I EAS SRR AR B (T THEUT ) » I Ginsburg A =B 7E
HARERET  fh— S80S RS B i S e 1]
(ATRER B ELATHRH T BRI E | Bk - S it
HEEEEEEEREE " - Il ¢ NI TR T2
AR - B TIEEHEH ) (good cause) > BIF]wE T A BUREREN
g s Esk'

AN ZEE R EHRERERD A R A
% 5t%2 "HEHEME ) (burden of production)dl, " ERARE(E
(burden of persuasion) o {EARKHEmullaBEE K A5R - [EZRBNSRIRE
£ MAARRHEER - ERHEEEEE > BA2REmIRNE
2B (EARHEHE - ERRAE:) - WIEw S R E TBIEE
BT » RS R 2 (B s A e BR R ol -

Evidence Standard, 45 VAL. U. L. REV. 111, 130-35 (2010) (& 473 j* ¥t

M3 s A#H sy HE2 4% £ 72 - %) Ozan O. Varol, Strict in Theory,
But Accommodating in Fact?, 75 Mo. L. REV. 1243, 1243-95 (2010) (“ f& i & 47
B % i [ % Grutter, Parents Involved in Cmty. Sch., Ricci & % 249 > ¥ Bt
FLAEENEFER PR )

106 See Ricci, 557 U.S. at 627-28 (Ginsburg, J., dissenting) (“The Court’s standard,
drawn from inapposite equal protection precedents, is not elaborated. One is left to
wonder what cases would meet the standard and why the Court is so sure this case
does not.”).

107 Id. at 638 (“In sum, the record solidly establishes that the City had good cause to fear
disparate-impact liability. Moreover, the Court supplies no tenable explanation why
the evidence of the tests’ multiple deficiencies does not create at least a triable issue
under a strong-basis-in-evidence standard.”).

108 A&2lerie en Ty e oy o pRIPF > TEEERE T&

L * l':]';
'
7R

A # Y B TA fLeE % | (an enigmatic standard) © Ricci, 557 U.S. at

627 (Ginsburg J., dissenting) (“One is left to wonder what cases would meet the

standard and why the Court is so sure this case does not.”) = Cf. Herman N. (Rusty)

Johnson, Jr., The Evolving Strong-Basis-In-Evidence Standard, 32 BERKELEY J. EMP.

& LAB. L. 347, 369-79 (2011) (325 Ricci % 2| id-tiieh T4 Goop A ez |

B RIR T i o HoAp i ot TRy ) .
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RIS ER AR AR A RE » —HERSITER R
A4 1 IE & B (legitimate expectation) © J& F ¥ F Al REFLLE &
ERAE R IR R - FE T YRR LRI A
SRR - MREE T BT RS LIESR
BT R  HOLE R - RIS R - £RE LT R
BE T ERIEE S T ARSI B A= - REAEERIEE ()
AR RIS ) HEhE 2

SRR S TR A B AR BT G > e E
A =B Ry N2 R T R, - Al AR BRI E &
W BT FE (BEERIAFF ) - ARIRA REfRaEZ R R - (5
BB BRI TR R R RO MRy - R (e IS
RENER - WFHEHE - DR AR BN - DIARZRE] > 20
Rg T ERERIRTDHREREN SR - EEHLHIRE -
M TR R B SR ATRE g E LA - Al rTLL
(FEFERZ) mEEEH G MR MR R ETHE - B

109 S Lpnte "7 T hdomgdy  RET B0 R ZRT UHEE
p }fﬁﬁ V;ﬁ:}ﬁ %5 ° See Ricci, 557 U.S. at 583. Contra id. at 608, 628-29 (Ginsburg, J.,
dissenting) (#43%pt 75 B IRE T i 8 > B A RSB DB AL Y
#ig) e

110 /d. at 585 (“But once that process has been established and employers have made
clear their selection criteria, they may not then invalidate the test results, thus
upsetting an employee’s legitimate expectation not to be judged on the basis of
race.”).
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AN TH AT T B9 Bridgeport rH SEINER [ 3 AVELER - DURA ER AT
ACEE IR - N EADIE19964FF » 2R EAE - E =7 R
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HE TERESEMR - AKHlEED RS EHE - [EREEETE
Fr A BRITERERE ST o ME S el as AR IR = R 2 SiHHEEE
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NSRS R AR S HE RN R FETTER  EXHAT
BElrtk - DU IR E RIS B B - RS BERE
T B R o (LB /DIEERT - T B B R AR R T RE 2
RE/ 8 - Mitrakal Bt ks - REERSE A S & » DITER
R e B AR D - BN RESEE RE G
B R FER DB I B R e S B TR B
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[ e e s A R ) (RS R B R TG > ARy © BEAR
B RAAETEREE R R B A HANE TS B Ry
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111 See id. at 633-38 (Ginsburg, J., dissenting).

112 See id. at 584-85 (“Title VII does not prohibit an employer from considering, before
administering a test or practice, how to design that test or practice in order to provide
a fair opportunity for all individuals, regardless of their race.”).

113 Accord Roberto L. Corrada, Riccis Dicta: Signaling A New Standard For
Affirmative Action under Title VII?, 46 WAKE FOREST L. REV. 241, 259-60 (2011);
Melissa Hart, From Wards Cove to Ricci: Struggling Against the “Built-In
Headwinds” of a Skeptical Court, 46 WAKE FOREST L. REV. 261, 277 (2011);
McGinley, supra note 30, at 619-20; George Rutherglen, Ricci v. DeStefano:
Affirmative Action and the Lessons of Adversity, 2009 Sup. CT. REv. 83, 111-12
(2010); Reva B. Siegel, From Colorblindness to Antibalkanization: An Emerging
Ground of Decision in Race Equality Cases, 120 YALE L.J. 1278, 1330-31 (2011)

(35 Ricci FHA AL E A2 B AT L B kR d B SR
PEE A FFERTEREEFE )

114 See Rlchard A. Primus, The Future of Disparate Impact, 108 MICH. L. REV. 1341,
1344-45, 1362-75 (2010) (2 5k chcz EHA R L AR BT S =
féﬁ*’a? I Y ﬁ_ﬁ‘}i{ﬁ RE BT pES var’ 4 m‘f{’/"f‘*“ 5 )
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BANERTISEECRFRRENERZEIL - DI R R
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"' 453% ) (anticlassification) [ HIIE Fy AL A TR PR YR A
JE R > T AN A2 R BB B8 B Bh 1Y T 1 (anticaste) ~ 1 B

(antisubordination) gL' ' «
VNS R AP TR I B A

REEZ B AN 2R R B R 1 B RN R R T e R
HEEE MM EAYZE0] © A - B R a1 2=
BIFEBERIRSTIR © ERSFIRAEE KEEATERR > HEAHES
IEEESHRIGERHHERME - fifTEEERE © B0 EIRA
FESE R R B A RE Y 1T R R R 58 R RS IR R R I
e ? SERLI R S —(E R RERE - RAEE AR R BT A E

. 117
EhEm 7

(=) g2 02 P ARID A2 W i 0 R ORI,
SR BRI S 1 IS i L & 22 R B B IR AR (B s

115 See id. at 1361-62; RUTHERGLEN, EMPLOYMENT DISCRIMINATION LAW, supra note
47, at 91-92.

116 Cf. Siegel, supra note 113, at 1278, 1281-84, 1315-48 (35 AT Z R &
swing vote iiKennedy + i F % A #71 & chd - ARTehF 2 @EL T F T iR
(Antibalkanization) R B > @ F W@ sen TE 23 fo TF 5Jh ) & < A >
@ Ricci 2|0 §5 = iz 1 RRlcd 0 -

117 Ricci, 557 U.S. at 594 (Scalia, J., concurring) (‘T join the Court’s opinion in full, but
write separately to observe that its resolution of this dispute merely postpones the
evil day on which the Court will have to confront the question: Whether, or to what
extent, are the disparate-impact provisions of Title VII of the Civil Rights Act of
1964 consistent with the Constitution’s guarantee of equal protection?”).
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EEGE BRI - (B = Abe < RIE A 5 BAg 1Y E 78 S B -
HFIREL LRI BB » B 7 EZE AN AR ZE R
SERAN » E EEE B A i H #Y B¢ E B (discriminatory  purpose or
intent) o FIATEIR [ YT ZR1E RV ARERBGECR I TE AT
ZERIRER B T BRAGZ SR A P LA i - 215 U2 5
HIEE EAERIR - EEEIE Bl r s H recEE
L BT 22 BB BRI © IH R B i R /E Washington v. Davis'
— ARSI » W R AR BEL B B AT EE

FEEH L BEE RN R - HE Bl £ 8 Eh
(i AR ) FIZOKR - B E REEROT - AEERSEA L e
TANE TN E R ~ #CE B - 4 EEEAT R IEREGHAELE - KA
ERATZS R A A AN - EPBARBE R - IRIRERTT AR E e
b AR > RS AR R S R A O E S B i g EE
(V8D BERRELEANRELBIRAFIRER - HInTHEE (EEERE) Z=
BIRPBEATAE » ARAA LA £ H 8GR E A - 72
EEE R L RAERAZE R &8 B A] 3 — T B 2 e 0 I
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118 426 U.S. 229, 238-39 (1976) (“As the Court of Appeals understood Title VII,
employees or applicants proceeding under it need not concern themselves with the
employer’s possibly discriminatory purpose but instead may focus solely on the
racially differential impact of the challenged hiring or promotion practices. This is
not the constitutional rule. We have never held that the constitutional standard for
adjudicating claims of invidious racial discrimination is identical to the standards
applicable under Title VII, and we decline to do so today...[an] official action will
not be held unconstitutional solely because it results in a racially disproportionate
impact.”) & 242 (“Disproportionate impact is not irrelevant, but it is not the sole
touchstone of an invidious racial discrimination forbidden by the Constitution.”).

119 See generally Rutherglen, Disparate Impact under Title VII, supra note 47. = 3 4
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BUR ) RS (R ATRe) R EEF G OTT - AW
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(2) ZRAL WP BRI I LR 0

A5 RSP S (R TR e SR (R A R S i+ H A
BRI E R » MRS I SES R R TOE BN
R T RS R E R - B REEEEASRERETE
SREY (FERRHY) ZEREHEETE - DUl G SR SRR B - FOME
AT P o B SR BT R B R N BRI T B ARG | ARSI
R E RO MBS 2 B R A S R
HRHPST - DU 22 R IR 7 S RS TR R R T S Rk
HZE RIS IR E - BUATARSE T I H iR Ze R - iR
e -

HEAR S BOE RAE AR T R ST R s
RSB R FR A B LR 35 - T T DS T L i 2 T e
BREI BB - P R — o 5 SR 2 s B iR B 2 B
RIS RN TR 28 » b3 sh R iR B
SRR E RIRRIR o HSBOE R MR © B S AR

#2 % T4 B4R ) (negligent discrimination) ¢ see David Benjamin Oppenheimer,
Negligent Discrimination, 141 U. PA. L. REV. 899 (1993).

120 See Primus, supra note 114, at 1342-43.

121 Ricci, 557 U.S. at 584 (“Our statutory holding does not address the constitutionality
of the measures taken here in purported compliance with Title VII. We also do not
hold that meeting the strong-basis-in-evidence standard would satisfy the Equal
Protection Clause in a future case. As we explain below, because respondents have
not met their burden under Title VII, we need not decide whether a legitimate fear of
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R E S RN BRI B E R — » (HIEAEH
YL PR A S SR R A R R B A
FHE'D o (EBEA0ER » KHER (RREEE) EHRIR S ST R
CUMMSE A M55 ¢ 55 R (S L D B B B o I T B
SR EEEA - FEHRAIT RN e T REE
EURBERSTHIER o WSS Scalia KIEEEHHRIE RS
YRR  HIE BRI S H, (B ke 2 i B S (e
Sl — (B RSP AT BT ¢ 5 EIE S A e R
B~ MR BRI IEREIID S B

W ST FROTLERE » SRENT—'2 « RBEKE

disparate impact is ever sufficient to justify discriminatory treatment under the
Constitution.”); id. at 597 (Alito, J., concurring).

122 See id. at 594 (Scalia, J., concurring).

123 See Primus, supra note 114, at 1343.

124 See, e.g., Owen M. Fiss, Groups and the Equal Protection Clause, 5 PHIL. & PUB.
AFF. 107 (1976); reprinted in EQUALITY AND PREFERENTIAL TREATMENT (Marshall
Cohen, Thomas Nagel & Thomas Scanlon eds., 84-154) (1977).

125 See Corrada, supra note 113, at 241-42 (:n 5 £ W/ B8R € B4 5 ) &
Barry Goldstein & Patrick O. Patterson, Ricci v. DeStefano: Does It Herald an “Evil
Day,” or Does It Lack “Staying Power”?, 40 U. MEM. L. REV. 705, 752-53, 784-86
(2009) (#1177 & & & enh WMoy o & e L3 E w8 AL AT ) e s
) ; Kenneth L. Marcus, The War between Disparate Impact and Equal Protection,
2009 CATO SUP. CT.REV. 53, 73 (2009) (325 £ =B PR e 4 g2 T %
%1% 1% 20) 5 Eang L. Ngov, When “The Evil Day” Comes, Will Title VII's Disparate
Impact Provision Be Narrowly Tailored to Survive an Equal Protection Clause
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MR BN E S 2R B ETUER - S MEFwEREEE T
tRALE - e BT IR NE S FUE BOEBE AR « BIANSEE 5[
PEEREEE 17 (Americans with Disabilities Act, “ADA”) 126 | trpbrmpae
i i4:(Age Discrimination in Employment Act, “AEDA”)'?" + $& &2
(Voting Rights Act)'®® ~ /AS{3 2 #(Fair Housing Act)'®’ I &)+
HRMERE AR BRSSO E SRR E R
B e R R R A (R A - — B E &S REEE ERY
A BB EEE - BhE s [FE e E - RS
HER R A g -

Ginsburg A 5 {F E NI R 05 [ R AL madhs « B

Challenge?, 60 AM. U.L. REV. 535, 586-87 (2011) (323 X f#i# chid w80 T
E2ABEEZTEEHF M TERRTS 2 EE2 £ A €3 F ) Primus,
supra note 114, at 1362-75, 1382-87 (%% Ricci e = faf#s v v > A
T & &~ &% 0a ) Seiner & Gutman, supra note 8, at 2204-22 (325 B i
FPENBREBEP L B LR EL TR 2 o g7 82 hd
B T g LR T T o B L R £ U
258 > 3 ) ; Siegel, supra note 113, at 1285-86, 1338-47 (L 312 T F = f iz
iy @ 2fEEd fBREERILfE Ricci > W HREET o SRR L u B
A F & & ) 5 Girardeau A. Spann, Disparate Impact, 98 GEo. L.J. 1133, 1135
(2010) (325 & FX|-tu-T 5 & %2 % Washington v. Davis 2|3 KL W
PRGN DL g 0 Fl A F )¢ Haol b WAEOEE LA RBARS 2 hg
¥ ) ; Charles A. Sullivan, Ricci v. DeStefano: End of the Line or Just Another Turn
on the Disparate Impact Road?, 104 Nw. U. L. REv. CoLLOQUY 201, 215 (2009)
RAERALRENE L A RET UL RZZA o fafpi k).

126 42 U.S.C. §§ 12112(b)(1), (b)(3)(A), 12113(a) (2006).

127 BB : a8 ¥ AR E T > 7 LA R L B EBBAR - See, eg.,
Meacham v. Knolls Atomic Power Lab., 128 S. Ct. 2395, 2403 (2008); Smith v. City
of Jackson, 544 U.S. 228, 232 (2005).

128 42 U.S.C. § 1973(a)-(b), 1973b(a)(1)(A) (2006).

129 42 U.S.C. § 3604(a).

130 42 U.S.C. § 2000d.

131 28 C.F.R. § 42.104(b)(2) (2009).

132 See Goldstein & Patterson, supra note 125, at 784-94.

133 Primus, Disparate Impact under Title VII, supra note 47, at 585 (“The very
radicalism of holding disparate impact doctrine unconstitutional as a matter of equal
protection suggests that only a very uncompromising court would issue such a
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(BN 2 R BRI SIHT > FE20084EObama k5225 B
% EBIEFFZ NEMEF " REE T (post-racialism) HY &
2L SRR E RSB AOEE - fEHE SeBE T - BIEHsE
FEUISpannF 5 58 Ry H BT i =ik e 2 BRI IR SHIRORE B RS
M AR E A R TRER TP 2R Y AR SRS - TERICA T
=TEEEL - (1) HETERNHEEE D YRR RHE R - Kt
TR EE M E A TE B 5% RO (race-conscious remedies) 5 (2)
BTG ERRE TS S B AR mBaR 5 (3) HIRERT

decision.”).

134 See Ricci, 557 U.S. at 627-28 (Ginsburg, J., dissenting) (citing Primus, Disparate
Impact under Title VII, supra note 47, at 585).

135 d A REA T2 EEEa e > FRREP TR R A% S HLL o}
dod A7 01991 & R A2 Ja s Wards Cove — % %) o See Cheryl 1. Harris &
Kimberly West-Faulcon, Reading Ricci: Whitening Discrimination, Racing Test
Fairness, 58 UCLA L. REv. 73, 163-65 (2010); Hart, supra note 113, at 278;
Sullivan, supra note 125, at 201, 216.

136 BE*t % RehR ik o BRI G L3R we 3 2 502 ?—?—%‘W-t“ FE KA
17 A& % F|j+ o See, e.g., Mario L. Barnes, Erwin Chemerinsky & Trina Jones, 4
Post-Race Equal Protection? 98 Geo. L.J. 967, 968-70, 994-97 (2010) (x5 * %
AR T N EEL ZPRE ) R 2P EEEL RRL 0 Lu B ER
ALEE A -3 ¥ 5 #53% &) 5 Helen Norton, The Supreme Court’s Post-Racial
Turn Towards a Zero-Sum Understanding of Equality, 52 WM. & MARY L. REV. 197,
198, 224-28 (2010) (35 % W& B 2 Fu bRicci | AR+ B (S %3 K op
2 %) 5 Michael Selmi, Understanding Discrimination in a “Post-Racial” World,
32 CArRDOZO L. REV. 833, 835 (2011) (™ Ricci®|i&-5 b » 3u 5 2 B % A 2R
FiOET LA b0 ERRRE Y BT e A% PF ) Spann, supra
note 125, at 1135 (335 Ricci*|A-8m b 2 F BZ F B s p ~ fi%Y =
SR L K2 ) 114143 (3R5 SN Kz F e ndz - B2k
A BB BSARSE A 0 AR BLARIZ S ) 5 John Yoo, No More Quotas: Supreme
Court Dealt a Final Blow to Racially Motivated Hiring, available at http://www.
law.berkeley.edu/6845.htm (last visited Aug 2, 2012) (3u 5 ARicci®|i:-¢ > “the
Supreme Court challenged the nation’s first minority president and Congress to
help lead us to a post-racial America”).




HEANBERHAE LD AL HIR 49

AT BRER O EIER P A BT - D MR R i
ZEIRF] - FERRPIRA D SRR EIERIRE IR - (EEEEAT
D B I AR P R SR A R RN (AN S R 2
#5817 o I, > Girardeau A. SpannZiZ TR AL Roberts
#2007 4 Parents Involved in Community Schools v. Seattle School
District No. 1" —Z2$ %k » RGP A B B 2 1 B )
HIR' o ARk AR ERA RS ARG - T
ISR HIE R R R RIS B » T R A2 n e
1+ B R — TR R R TR -

W =B AR AR YIS - B R T R E S &
B o[BS EEANE - KRR © 2EaEETAERRER
HYF #a (compelling interest) ? 7= B EHFF B2 45 1] 15 L2 B & By
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137 See Spann, supra note 125, at 1141. Cf. Siegel, supra note 113, at 1278, 1338-48

(325 Kennedy + 2 F Zpeh? BFiRAZF R4 F 7 RiFit RRl2 =

B AFLFAELBELG P A B KA € KRL W RS AR R
DN

138 551 U.S. 701 (2007).

139 See Spann, supra note 125, at 1142.

140 Accord Barnes, supra note 136, at 994; Norton, supra note 136, at 198, 203-04.

141 See Parents Involved in Cmty. Sch. v. Seattle Sch., 551 U.S. 701, 701-02 (2007)
(“[R]emedying the effects of past intentional discrimination is a compelling interest
under the strict scrutiny test, see Freeman v. Pitts, 503 U.S. 467, 494, 112 S.Ct. 1430,
118 L.Ed.2d 108”); Jennifer S. Hendricks, Contingent Equal Protection: Reaching
Jor Equality after Ricci and PICS, 16 MICH. J. GENDER & L. 397, 451 (2010) ( i 3
,ﬁ‘ﬁ“ BRI TERHIEL L HIF ) 5 RS 5 A (diversity)id




50 Kb #titiz £ F)) %114 (20122£9A4)

BN F S BB BRI BN  EEREEE THT
TEHER , I TEBEE  ZAEEH - BEZ 0 ETELIEEE
MG b AR S R PHETEE - AR — H R
BISZBHFAE » IR LR TSR - (RSN » AR
HieS B R R A BT R A R AR B TR E - E
G LR ERERTT & - 2R FSREEOCHIS0% M » HEEGE
ot HEFREENE » Mt H LR & ¥k o DITELT
S REEEIILE - (HARTIHR - i REE T2 E TS
HISR o FEEH A2 R A SR TR E A H AR E 5
W RELER PR BRE G - FIHS TR Hok80%HAIE
SEEL R AR EHAEHZ1991 4 RAEEE R -

T ARETRARANFEEFRARERST R PF

AOASTAERTS ATl > AR S = iR B A R A R EE Y 55 5k
B » HA =735 H 2 —Sotomayor » FIITAE mr kAR £2
B H - LR ERRIRRIERRHE TR S AR EE - KIS [#INUEH
B B B Z RS 2 6 G N LA Fr 2 &) 2 {H FH 5L Sotomayor Al
Souter[iy \AEMEREMEZ R FEERNLIGEEET - HHEANFEF) - BN
EEEBER KOG R FERZR - BA&EE » AREH PR E
el R R ARG T - (A e - AR SRR
HAR R AR BB E A Al el E L PERESE - EED
PR HRRER TR ERIFHERYZER] - FEIER T - AZN
AR BRI AR E AR AR -

L B R RT R BRR LS LT TRERL B
MIEBE o bldel R RAAEF- BAES A d 4 B0 RENOE
R AT RS £ DflE o

142" Grutter v. Bollinger, 539 U.S. 306, 334 (“To be narrowly tailored, a race-conscious
admissions program cannot use a quota system...truly individualized consideration
demands that race be used in a flexible, nonmechanical way.”).
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143 See Rutherglen, supra note 113, at 83.
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149 See Ricci, 557 U.S. at 584 (“Our statutory holding does not address the
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