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26 éﬁﬂ,g’ﬁx;ﬁ] (3x17)> 7 67-68; &%z w (:x17)» E 70

27 Pure Food and Drug Act of 1906, Pub. L. No. 59;33 Stat. 768 (repealed 1938).

28 % Wi ILmadulterationu‘gq TP EEAESP ﬂfﬁ‘r*ar BT FDE R F
P RE A F AR ¢ F SR R & ,ﬁhxﬁ“m%“g&;&m M ¥ % B
F'J = ,h:}%JfrTv}L :}% Ry 0 FET A
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SEERES S N BEDES-  EN JJ—/FLT %S fi—‘g;fgw #r3 ¥4 (2015 117° 20p ) -

30 2011 £ MR i M4 &% }_E&A it;2 , (Food Safety Modernization Act of
2001) > # p ?i’»%@ﬁ AL UT A2 30 o B T G RE PN E | 2
fpeems s 204~ % TR AmE L+ | — 83 R2014e (B %
% ) (Agricultural Act of 2014 % 2012# ( & &% >3~ ;2 % ) (Food Safety
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2015 s g #1 B AR BTt € L S L 2O EH KA TR P &
B E AT oA v (2015% 117 20p ) -

31 Food, Drug, and Cosmetic Act § 301, 21 U.S.C3§ @014) (“The following acts
and the causing thereof are hereby prohibitedTKe) introduction or delivery for
introduction into interstate commerce of any foddig, device, or cosmetic that is
adulterated or misbranded. (b) The adulteratiomimbranding of any food, drug,
device, or cosmetic in interstate commerce. (c) fBleeipt in interstate commerce of
any food, drug, device, or cosmetic that is adalézt or misbranded, and the delivery
or proffered delivery thereof for pay or otherwisg)..

32 Food, Drug, and Cosmetic Act § 303, 21 U.S.C38 ®014) (“(a)(1) Any person
who violates a provision of section 301 shall bgrisoned for not more than one
year or fined not more than $1,000, or both. (2jwithstanding the provisions of
paragraph (1) of this section 2, if any person cdssuch a violation after a
conviction of him under this section has becomalfior commits such a violation
with the intent to defraud or mislead, such persioall be imprisoned for not more
than three years or fined not more than $10,0@®thr.”).

33 % rbtié?l (3217)> F67 (T B #® P v 5w FFDCA%Z % 7 2. T3 i
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BATERBIBH R L4025 —HHUE T AR NERRERR
i — RHAR X AT REE— Tl B E Y » DS —(ayREERY
BEEMRY - O CEE - HAE— - 55 EHES S EEEE DL
'3 E<EYE | (poisonous or deleterious substanes iR il fyE
ol HEE—REPREAMIOE - AR LLE THENETEYE |
R EE o B EEMEE TS ERNE  BkeeE o mE | 3
BLESDOUR K T ER BRI TR e, % — )
WifEE T 22 FA9IRE: | (aesthetic adulteration i SALLEE ]
RENE B O0E SRR E R B DGR TER — B &1
AR RRAIRRRE | R TURY - PRI EVE Ao i BN R BT M 22 2

-

R EFEARS FFL ?5_"1_«% $15E s iRz Ed 2 Al wmp P
B EE REB LFBES SR TR R 2 TERT T kb, FLARR

EBito o

34 Food, Drug, and Cosmetic Act 8 402(a)(3), 21 0. 342(a)(3) (2014) (“if it
consists in whole or in part of any filthy, putriot, decomposed substance, or if it is
otherwise unfit for food....").

35 Food, Drug, and Cosmetic Act § 402(a)(4), 21 O.S 342(a)(4) (2014) (“if it has
been prepared, packed, or held under insanitardittams whereby it may have
become contaminated with filth, or whereby it mayd been rendered injurious to
health....”).

36 SeeUnited States v. 1,500 cases...Tomato Paste, 23@6&¢7th Cir. 1956) (“It has
also been suggested that Congress wanted to prihectaesthetic tastes and
sensibilities of the consuming public,” and therefintended that food containing
‘any filthy, putrid, or decomposed substance" bended adulterated whether it was
"unfit for food’ or not.... Congress may also haventea to set a standard of purity
well above what was required for the health ofdbresuming public....”).

37 SeeUnited States v. 1,200 Cans...Pasteurized Whole Hgjgs, 339 F. Supp. 131
(N.D. Ga. 1972)“...the aim of removing from commerce those prodyxrteduced
under circumstances which would offend consumeasidbsense of sanitation and
which would cause him to refuse them had he beareawnf the conditions under
which they were prepared.”).
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12 | (economic adulteration® o & |4 JE 21 3 FH - B IR A

ﬁﬁLBZE’JT/\¥§E§’}??§H%¥ﬁ/%%’%ﬁéﬁuﬂdaiw PRI L& 2R
FLME THREEEERAEEYE | BUEY - RILEFERRYZ

38 SeeUnited States v. An Atrticle of Food...915 CartonsFsbg Legs, Food Drug
Cosmetic L. Reports (CCH) 1 38,102 (S.D.N.Y. 1981).

39 % ﬁxﬂ? (zx17)> B 70

40 Food Drug and Cosmetic Act § 402(d), 21 U.8.842(d) (2014).

41 Food, Drug, and Cosmetic Act § 402(b)(1), 21 0. 342(b)(1) (2014) (“If any
valuable constituent has been in whole or in paitted or abstracted therefrom.”).

42 Food, Drug, and Cosmetic Act § 402(b)(2), 21 0. 342(b)(2) (2014) (“if any
substance has been substituted wholly or in parétbr.”).

43 Food, Drug, and Cosmetic Act § 402(b)(3), 21 0.S8. 342(b)(3) (2014) (“if damage
or inferiority has been concealed in any manner.”).

44 Food, Drug, and Cosmetic Act § 402(b)(4), 21 0. 342(b)(4) (2014) (if any
substance has been added thereto or mixed or p#ukexlvith so as to increase its
bulk or weight, or reduce its quality or strengihmake it appear better or of greater
value than it is.”).

45 SeeRenée Johnsorood Fraud and “Economically Motivated Adulteratfoonf
Food and Food Ingredien67,CoNG. RES SERV. (Jan. 102014), https://fas.org/sgp/
crs/misc/R43358.pdf.

46 See Wesley E. Forte,The Food and Drug Administration and the Economic
Adulteration of Foods41 ND. L.J.346, 347-51 (1966).

47 SeeUnited States v. 88 Cases, More or Less, ContaiBireley’s Orange Beverage,
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48

187 F.2d 967 (3d Cir. 1951) (“[T]he correct constion of the statutory language [is]
to be found in the rationale of the legislativelegion of products from commerce for
economic adulteration where no hygienic adultemagixits. In such cases a product is
recognized as wholesome but is excluded from coweengecause of the danger of
confusing it with something else which is definteiiliar, and superior.”).

SeeUnited States v. Beech-Nut Nutrition Corp., 65%8pp. 1487 (E.D.N.Y. 1987)
(“These definitions clearly show that a product mbg misbranded without
necessarily being adulterated and vice versa. Tdrefeone who violates section
331(a) by introducing adulterated foods into irtttescommerce does not necessarily
violate section 331(a) for introducing misbrandedds. Therefore, one shipment of
adulterated AND misbranded foods introduced intterstate commerce may
constitute two separate section 331(a) offenses.”).

49 %34 (3125) F46-47¢
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50 %754 (3125) F 49-52-

51 Food and Drug Administration, Economically Moteea Adulteration: Notice of
Public Meeting, 74 Fed. Reg. 15,497 (Apr. 6, 200%Bhe purpose of the meeting is
to stimulate and focus a discussion about ways hiictwthe food, drug, medical
device, and cosmetic industries, regulatory agen@ed other parties can better
predict and prevent economically motivated aduiiemawith a focus on situations
that pose the greatest public health fTk ( #1482 &3 5 1 740 ) o

52 See Johnson, supra note 45, at 5 (“FDA defined ‘economically motivéte
adulteration’ as the: fraudulent, intentional sitbsbn or addition of a substance in a
product for the purpose of increasing the appargloe of the product or reducing the
cost of its production, i.e., for economic gain. EMcludesdilution of products with
increased quantities of an already-present sulestdeq., increasing inactive
ingredients of a drug with a resulting reductiorstrength of the finished product, or
watering down of juice) to the extent that suclutibh poses a known or possible
health risk to consumers, as well as the additiasubstitution of substances in order
to mask dilution.”).( £ %827 & 1 5 f’r«-ﬁ Bdy ) o
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53 SeeRandall LutterAddressing Challenges of Economically-Motivated|ikdation 3,
slide presented at the Public Meeting on Econolyidébtivated Adulteration (May,
2009),available athttp://www.fda.gov/downloads/NewsEvents/Meetingsf@cences
Workshops/UCM163631.ppt (“Working Definition: Frauent, intentional substitution
or addition of a substance in a product for theppse of increasing the apparent value
of the product or reducing the cost of its prodrcti.e., for economic gain.”).
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54 SeeUnited States v. Gonzalez-Alvarez, 277 F.3d 73¢1s2002).

55 %’iﬁ%’l (3217) F67 ("THiE , ¢ 2729 &p ) &2 7 (5217) 769
(Ma s e THET 29 50 AT 27 VA EERT A AfhT >+ 7 VA 57
P FEEFRED - R fiﬂwﬁ,‘rﬁ’fj&?%ﬁ—pfw%ﬁ—rﬁﬂ A LR
BTG ER, 2 )

56 ZILGFEEERT BHIRETD AET (EF $22F) R R p A
FOGEF P28 F DI R EIF AT pEE ) A2 (TR g A 0 PR
Helap 5o

3
<

i




B4R L% LR 25

FEAE TRBEE ) LR E RS SN o R IR
i (HEDEE TEURANE ) B TRRERE ) SEE RN DEKE
HHl - WANERADHERIEDE « & TEFEARREIE - R
Wk R HIIEYE - BURIE EAUAER o ASREIE] TR )
TEIERIBERE  EREH EEEARRREL -

RIRITRERFB22FVEAE - BT EREIENE
AR P NE - WEE - Y s RER (BD - &
SHE B B R EA A SR R - 281
IHEREATEE AN E T E  BREGEREZET -
ERZEFEHERK » BN EEE DR " L2 ) aFLELIARE
# o ERIEEREZ ESEN R AR E - AR ERAA]
AIREME N ET IR EAVEDR © 58 SRBENFEAEEHNER
EREHEEVE S - AR TAE L ETEE - SR R
GiRIy - DAEPRIHE AR IE MBS T S HIRr L B ) -

A - B EREE AN TR RIE T A S E s 2 BAANE ? 4G

HURRMREI E R - HFRGER RS " aE ) VEE - DUREH
Getn O EEENRMEENEFNTSER T #ilK
SRRy BUEHEE ARG - FUBRTE R DA REEHE &P
LR TNEEREY ) RIS o R R AR # ] RER
EHEEEEDN T IEMHBER S ATEERE T RENH
G TEH LB T ISELLARAELL TEE EE R
& > MEAAREAR TR — R SRR 20K - IDUERE R
HEH AN R FE IR R E 2

1T RS 3 (behavioral economics #4378 AT DAFE (it

57 kst (GX17)0 768; H2 ¥ (GXl7)- 769«




26 2015 1580 & B AT F in

— B HIRRR - IR TR B G AR, - BB B EE
FE AR B BT AR =0 o R T HIEE M, (search
attribute) - 2 & & JUE I B i A ]2 H 5k T SRR E L
Ak - BRI L (EAS ~ BEERG ~ fndh ~ N - B TR R T B
%, (experience attribute: & H&E & NFREEE HE R E%EH
B AR e E I S IEAR - BRI IR R, © S5 =JEfR R T BT
J&1% 4 (credence attribute: ZRIEIREE TR - HEEAR G MEE
DIEUIEHE B BRI - PR T EEm bk o~ "I
HERECHE T FEEW - TEHEEE ) ER-RMERES
Ef - RILE S TS 2 FREE ARG I - T R8s @ 1%, AU
g EPREE - AR AR - AR R — R s
B W R R AT A B IR - RIS A RIS R B R
FEMTER » FEREEBER ; (B EREE H— B E
rnHIE SR EERE R ATEE - T EEBEE ) fd AR - A
PR T ERnIEREEA

Bt AR R T R DAt A RS A BB F A IR - A BRI
[ 5 P Oy ot B B B (R R R 2 - SR TS ) B
& - PIANEESE(ERS - RIS E TGS ERPRIRIE S - tHiRE S
ST 5 M B B AT B2 R R R « S BIAN B R FMEDR F 42

HEAERMN " BEER ) Gl DERRHEE SRR EE
fn > PESNER LRI S B R MBS - WERBEING KR PR

58 SeeMichael R. Darby & Edi KarniFree Competition and the Optimal Amount of

Fraud, 16 J.L. & ECON. 67, 68-69 (1973)Richard Craswelllnterpreting Deceptive
Advertising 65 B.U. L. Rev. 657, 719-25 (1985); Christopher Chéonpd and Drug

Administration Food Standards of Identity: Consunteotection Through the
Regulation of Product Informatiod7Foob & DRUGL.J. 185, 186-90 (1992); Ariel
Katz, Beyond Search Costs: The Linguistic and Trust Fomstof Trademarks2010

BYU L. Rev. 1555, 1555 (2010).
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Adulteration (EMA) of Food: Common CharacteristidEMA Incidents76 J. BoOD
PROTECTION 723, 729-31 (2013).
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Food, Drug, and Cosmetic Act § 402(a)(1) 21 0.8 342(a)(1) (2014) (“...but in
case the substance is not an added substance cadthstall not be considered
adulterated under this clause if the quantity @hssubstance in such food does not
ordinarily render it injurious to health”y# = & (3x17) > . 70> T*uthaéu Fr

2 @P ;J—‘ 4 Pi‘

Food, Drug, and Cosmetic Act § 402(a)(1), 21 O.8.342(a)(1) (2014) (“If it bears
or contains any poisonous or deleterious substahieh may render it injurious to
health....”).

Food, Drug, and Cosmetic Act § 406, 21 U.S.C4A§ 014) (“when such substance
is so required or cannot be so avoided, the Segrstall promulgate regulations
limiting the quantity therein or thereon to suchieex as he finds necessary for the
protection of public health, and any quantity exibeg the limits so fixed shall also
be deemed to be unsafe for purposes of the applicaf clause (2)(A) of section
402(a)").
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93 Food, Drug, and Cosmetic Act § 409(b), 21 U.8.B48(b) (2014) (“(1) Any person
may, with respect to any intended use of a foodtigddfile with the Secretary a
petition proposing the issuance of a regulatiosgiking the conditions under which
such additive may be safely used. (2) Such petisball, in addition to any
explanatory or supporting data, contain—....(E) fefborts of investigations made
with respect to the safety for use of such addifiveluding full information as to the
methods and controls used in conducting such iiga&ns.”).

94 Food, Drug, and Cosmetic Act § 201(s), 21 U.C321(s) (2014) (“...if such
substance is not generally recognized, among expaslified by scientific training
and experience to evaluate its safety, as havirg lz&lequately shown through
scientific procedures (or, in the case of a sulsstarsed in food prior to January 1,
1958, through either scientific procedures or egpee based on common use in
food) to be safe under the conditions of its inezhdse...”).

95 Food, Drug, and Cosmetic Act § 402(a)(1), 21 0.8 342(a)(2)(C)(i) (2014) (“A
food shall be deemed to be adulterated, if it isf @r bears or contains any food
additive that is unsafe within the meaning of sec848 of this title....”).
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97 See,eg., Katharine Van TasseRegulating in Uncertainty: Animating the Public
Health Product Safety Net to Capture Consumer RitsdRegulated by the FDA that
Use Innovative Technologies, Including Nanotechgiely Genetic Modification,
Cloning, and Lab Grown Mea2013 U.CHI. LEGAL F. 433, 433-40 (2013See also
John S. ApplegateBridging the Data Gap: Balancing the Supply and Baedhfor
Chemical InformatiorB6 TEX. L. REV. 1365(2008).
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On Regulating and Punishing Economic
Adulteration of Food

Wen-Tsong Chioti & Yun-chien Charty

Abstract

Taiwan’s Food Safety and Sanitation Act prohibigaifiulent food.
Violation of such a proscription leads to crimiraadd administrative
sanctions. The issue of how to interpret the prons regarding
fraudulent food has long been debated. This artidiends to clarify
multiple legislative purposes of the Act and emplmocial science
theories and findings to define the proper goabafning fraudulent
food. In addition, this article reexamines the appiate means to
achieve food safety regulations in light of the em&inty inherent in
fraudulent food. This article argues that fraudulierod refers only to
food that manipulates the credence attributes, lwbmnsumers have
difficulty verifying, and thus more likely disruptsnarket order.
Therefore, fraudulent food alone does more harm thsbranding and
does not need to incorporate the possibility ofrhan health as the
precondition of criminal liability. However, frautint food, in addition
to its danger to market order, also brings unaenisks to consumer
health and creates asymmetric information betwesgulators and
manufacturers. To solve these problems, this anicdposes to establish
food identity standards that are verified by risisessment. Such food
identity standards can serve not only as the beadtifor identifying
fraudulent food, but also the “safe harbor” foresgfregulation. When
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deviation from the “safe harbor” occurs or wherstamncerns inhibit
the establishment of food identity standards, @dliglisclosure by
manufacturers to the regulatory agency will enadtpilators to explore
the unknown and transform the “unknown” into thendlwn” more
efficiently.

Keyworbps Fraudulent food, economic adulteration, adulestdbod,
credence attribute, misbranding, labeling, presuomsafe,
das abstrakte Gefahrdungsdelikpooled equilibrium,
Federal Food, Drug, and Cosmetic Act, informatiosts.




