€2011 22 %)L E#MEY  #HhilEish
B2k dRMELE RSN 2T (17)
AE 1024 12 A » 7@ 147-220

BRHEE AR R EME
— KX "THEBR | BRSHEERL

24 = k%
T ?‘%

po=x
FIRE 2 S AE R EEk KRy
AR L e B S

-~ FHBREFRZE S RLR Z %

S NRHEEY R B Ak AR F 2
(-)ZEmar Ao F P P fvd B
CHEBRFHERAFERIE — AR

2_ %% SR FE LEZER
(2)#aF3 CRNENETETE S | -7 P
TR EREHS =i
- A EFB R LILEL R R T LA B I o e
B XIS o P AR R T2 E

*  HARP C2011E107 6F ;42X T|E P 1201347 12p o[ FEREHE
B~ 2hiE)e
PEREE LY L ERRERT AR A B FRE LG (D Free
Speech and Democratic Consohdatlon in a Divided Polity: Taiwan’s Politics of

Rumors and Laws of Defamation, 2000 —2008) ® 2% % > {& ?‘1"" B e R

2000+ 12008 # % T 2010& » & A 47 % H b doit 53t 0 e i B
Fiﬁ?/v\ﬁ P e RS J R LR o Ay f,,z%ﬁ FAT G chfe o
/‘i ?L’MPu:f;r’»°%az*rzkma,~~m_ ST Y Vo
[&]nw'zﬂ Rordp i T AL AR B ¥ PQ;P‘:QJ}@;&T—P;—%&E&
lLé’v‘ﬁn Roo#3 ndgpsts 2011& PR RS R T RFIRT B
T REFAEHE P F A A fn o LERSE s 2 A4 R b ey
AABR YR OTE DRBE T PR S R E R R
AP o Bt 0 P FREEDIREI R §ME - R EF AN 7,1‘1——‘;‘{
PRERBEEF L SRS Y @A SR B2 KT IR ADE
B L FTR S RES NP F A - e FI £
¥k 0 AT REEEE T R R o




148 2011 3 &L FEM R

s Ak B EREPR R Tk FisEen

St BE-FASEE: 2o dap ¥ IR i

=~z A=4
" M~ B
T Z ARk A e —




R k5 = A8 & 2 A H 149

Hm ®

A2 AR R E 2 R2000F FI2010F 07| E R 2 A E L
HiREREHLEFT 20 ’f'}m?ﬁ‘_ﬁﬁf ’Eﬁ’am?«.—én—\/zf‘m“ﬂ%"*
el LS 2 Foa A0 T FRTZRET H5095 i
2000 = F 2 18 0 T B Padeiw r‘];@pxm'fsg Mg dmd mg
BERRR - AXHER AMNEFF RS zz«’zoooﬁ fs 5B -
A 3T X K2007E TSP RIS A P e FE o AT R R
FHPeEHELAVRTRD e (BT Tl & TEB4
';'%TI) LN 2 "’*i"m‘ézaﬁ#ﬂravé?ﬁ? AV G e (BT
edEiEA ) F R o wBARE - L HHL TAPECS A
‘J°”'L'r€'? o n dqgen 8] T2 %29 0
Z G EE gz Lo A R ABTURT 9:—%,“ '
iR ~iY]

4 AREIRY PR
TR IR R ’”f A2 Pimibrg B g g iR oo i 2§
do R FERART AR (i BRER R IO TR
WL SRMEFIEZ TR E S FRRLEY T HhES) P T HRk
FRE oA ARIFEFROFE IS > T IRG SN LA
SRCR G Bt SRS A0k U R 0 T R R R (TR

VR

B 4t 3 ﬁﬂ‘ %ﬁ‘?%ﬁ%%ﬁ%%%‘ﬁﬂmi‘ﬁ?




150 2011 3 &L FEM R

An Empirical Study of the Formation of
Taiwan’s Dual Regime of Fault Standards
in Criminal and Tort Defamation Laws

Jimmy Chia-Shin Hsu™

Abstract

This paper presents a comprehensive survey of criminal and tort
defamation cases in the Taiwan High Court from 2000 to 2010. This
study aims to understand how the courts developed fault standards in the
aftermath of the Grand Justices’ Interpretation No. 509, which excluded
strict liability, yet left the faults standards uncertain beyond strict liability.
The results indicate that despite earlier complications, after early 2007
there are discernible trends. The courts in criminal defamation cases
steadily moved toward actual malice, which is a standard roughly
coinciding with direct and indirect intent in Taiwan’s legal rubric. By
contrast, in tort defamation cases the courts lean toward negligence, thus
constituting a dual regime. Overall, it is a welcome development, not
only because the courts are genuinely stabilizing the doctrinal
uncertainty, but also because the direction taken is sensible given the
different functions of criminal and tort defamation laws in face of

Taiwan’s polarized political speech market.

* Assistant Research Professor, Institutum Turisprudentiae, Academia Sinica.
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