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BN AMEZERE (European Court of Human Rights ) 2201547H
VERR Oliari and Others v. Italy' ¥ » W FRIHIEEEZAFIRE22016
625 FSEBmEE LR« BON AR B ER g s B R BT 1
FE(EBA TR — ERE IR IRIE - BEE H R AR © 1 HCF
PRER FH 4 2 DLE R B B 6 Ry ARy - BB (B AELR
#7) (European Convention for the Protection of Human Rights and
Fundamental Freedoms ) 25 14 {58 1~ 2 i J)X HI] ( principle of non-
discrimination ) Z5@EH o FHELHR SLRTEE 20 DAAN G I Al Gmee Rl PR A
RSBl > BN AREEBE BRI A EE -

1 Oliari and Others v. Italy, App. No. 18766/11 & 36030/11, Eur. Ct. HR. (July 21,
2015), http://hudoc.echr.coe.int/eng?i=001-156265.
2 Legge 20 maggio 2016, n.76, GU. May 21, 2016, n.118 (It.).
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DAt PR L [ T 22 5 O - ST 2P %R - BIRREIEE
e - AIE SR A A 2 B EO e EED « 2 - S
FRE S CE RIS RSN WE 2 EER B ET L
FEEIE » B FESIE - ST A E T o TR IEE G
M BRI A RE R AL R AR B ][R (8 i 2 2
Ve 7 EEWE R B S s - HIRE SR S
B WO A AP R (A BB R BE B & BN A RE KT EE 1216 (R R[]
TEPERSIERER] 2 T LR 28 PR A3 B B - B DARTR
HHIEEL - 27 2 DIFHEEON AREERE B 20104 DARESZ i 8 B /Y 77
B 2

WrgEfat - BN AR A MR AN B 5 e A v REA AHBRRR AL
FEEERIHEEEE 0 — 2P T H AR 12T R IR R A

3 A32017#97 > FHEANEZ EFIES WS

4 FE /J—;iﬁﬂ‘ ¢ 42 ad; (2006 ; Aaron Eglitis, MPs ban same-sex marriages,
THE BALTIC TIMES [Dec. 21, 2005], https://www.baltictimes.com/news/articles/
14274/) ~ % f ‘23 (2006 ; see Gaso Knezevic & Vladimir Pavic, Same-Sex
Unions Within the Current Regulatory Framework of Serbian Private International
Law, 33 YUGOSLAV L. [2006], https://ssrn.com/abstract=1016016) ~ & 7 4] (2011
# ; Adam Bodnar & Anna Sledzinska-Simon, Between Recognition and
Homophobia: Same-Sex Couples in Eastern Europe, in SAME-SEX COUPLES BEFORE
NATIONAL, SUPRANATIONAL AND INTERNATIONAL JURISDICTIONS 211, 216 [D. Gallo,
L. Paladini & P. Pustorino eds., 2014]) ~ #7j& & 5. (2014 ; HRC staff, Slovakia
Constitution Bans Same-Sex Marriage, HUMAN RIGHTS WATCH [June 6, 2014],
http://www.hrc.org/blog/slovakia-constitution-bans-same-sex-marriage ) ~ & H #g
(2015 ; Liisa Tuhkanen, Campaigners Condemn Macedonia’s New Ban on Same-
Sex Marriage, REUTERS [Jan. 21, 2015], http://www.reuters.com/article/uk-
macedonia-law-lgbt-idUKKBNOKU26520150121 ) ; =3 & Jﬂ" Plgsulesa iy
(2013& ; Croatians Back Same-Sex Marriage Ban in Referendum, BBC NEWS [Dec.
2, 2013], http://www.bbc.com/news/world-europe-25172778 ) -

5 2015& %#'s2E ¢ (Council of Europe) 2. * f#4p #Z R ¢ (Steering Committee
for Human Rights, CDDH) # % %ot 4 1 2 58k B Z 4R 4 B Irdg > 23
3RS SR A B RS 2 $P R > £ i F 4 o CDDH, CDDH
REPORT ON THE LONGER-TERM FUTURE OF THE SYSTEM OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS, CDDH(2015)R84 Addendum I, § 134 (2015).

6 Obergefell v. Hodges 135 S. Ct. 2584 (2015).
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(heteronormativity ) [T A& HU QBRI B35 LR - — 2 by
TESS 14156 F AR BT+ BHANGSAR A (B B H At D RS R R S
2B B R TR A AT RET o B0 A L S Mlichael Warnerfid
19902 - FHLUR SR IR SR BA PRI ~ Ml By NPRRH (R
BEATTR ZHLH R AE T - RO it g &
B e BERGERHI TRl RS - TSERIL TS
(LERIE ) R R I o BOM A EEERE E20104E3K » Frsige
WA AR BERR PR IR IR & SEVE R AR AR - MR ST AU SB 120 2R )
EL - (EFERU) BB SR - DR AR R E R E TS
PERIZ ORI - WMZHEE ARG S - B EBUN AL R T TR AR 2R
AR 120 SR M - FLRATE H RAE R 1 A B FR ) fR
B RIS 145 EE 1B TR R A B DAR B8 8 ok R BE ARV 2 S EE
(right to respect for family life ) FYfERE(RREEFTS={A{E -

ARSI B WO A MR A B R S (R 38 - 45 B AR BN
IREAKT IR ~ 25 1 MR DR, R e 4 2 R R st
B - HR O EHAKIBSTNE S RN B IR - EREA S
BRI ARE b2 T8I - WA AR AT AR R A 1) -
BT R MRS T s B - BN R DR & B
BRI SR - BRI o SRR R M

7 Paul Johnson, Marriage, Heteronormativity, and the European Court of Human
Rights: A Reappraisal,29 INT’LJ.L. POL’Y & FAM. 56, 57 (2015).

8 Michael Warner, Introduction, in FEAR OF A QUEER PLANET: QUEER POLITICS AND
SOCIAL THEORY, at vii, xxi (Michael Warner ed., 1993).

9 James Joseph Dean, The Cultural Construction of Heterosexual Identities, 5 SOC.
CoMPASS 679, 680 (2011).

10 Lauren Berlant & Michael Warner, Sex in Public, 24 CRITICAL INQUIRY 547, 552
(1998).

11 2AmEE P4 ELEL TERILE MR S ARG 22
AR AR F R R AR 0 o A E 2 EEE 21838 0 T 161-195
(20104 ) ; 74P > BB BB RS o REE 2 R —HE X BT
BRI R kA > mET Y 0 38¥ 48 5 T 637-669 (2008 ) o
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IR ] _E B AR BB e RS R A AR Z BT » AR 15 THEA
At o [FIRFERR - BN A REReRERREH HotE B 5 B B i
T AP AE T & S BURGERE > ST RE B B AR R Z i 2 I A
(principle of subsidiarity )  THEILEERBER B T —— R AR HE
[FIRZR - AR B i R AT -

s B AR AR BB B R
-~ A BARRRIE T 2 BT RE R BFTE SR

(=) ERBEApE R 252

BN AR B R b e o+ [ e B e [ o
% ESEEFERIEZEH NBEREE RIE > £22003 4 2 Karner v.
Austria' o [LZEEFI B B FIRE 1 TR RS B © A R R
AR - BRI Sl R I rE B S T BIIHE ) (life
companion ) lf: A A R HE REAE < BN A ME I B ot 5 75 20 77 9 DL
R R | BEZEEYE KRR T EE R ERE
ZHMERAERAEED BT FE R ERAT L - BB
ST AT Rl E I B A RE AR 1M 2 BRI - 2%
IR R by [F] M B S BT T E M B BOM A Rt o
EHEERERIGE " REERE | SR ERN AR
N B ] P A R

Karner#i20014F2 Mata Estevez v. Spainmlﬁjﬁyﬁﬁ’ﬁ%ﬁﬁéﬁéﬁ
2 FIEBEE R FICEEZ 5% 0 EMata Estevezig N T5RIIR

12 Karner v. Austria, 2003-IX Eur. Ct. H.R. 199.
13 Id. at § 37.
14 Mata Estevez v. Spain (dec.), 2001-VI Eur. Ct. H.R. 311.
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e < BB EZ B R % - PEIAF IR ERE R E FIR I T 2
ISR BRI o2 » RIERERE SO RN 5 - PHENERT
RIEEE - MamMEtE 2 ISt E B B AR R A - S22 R
AR - BB IRANEMERZ BT A R E - I ER HE > A 198 14F
A BERS S 2 NS AS IS < I E e - RIS E G < -
BEARNME R AEREREHNEEEEENS (de facto
union ) Z MR ERDZRIFE - FFEEGN ZEE - BN AR
e e R S B ES A TRAESE ) 2T EEERT
BN IRESECEREE - B EIRESIRZRE - 2RI B
BN BB AR T2 B 2 ST 833 (margin of appreciation ) » $E 4@
THIARE -

HEABEZE20104E3 H BRI A ME R 75 7 H 6 e sk 1o T
FESIABIRETER © Kozak v. Poland'® SEHH | EKarnerE [ -
W R E  HAEES G AEEEBHEE (de faco
marital cohabitation) % « A AL RERZBN A, T F
BE ) AETE o BN REERBRA R TE TEEIRE (DR b s
e R AR BB (R B AT A TR -+ 16 DA S8 P 25 1 44 I
TR o $HER R DU B AR SR R MR R s Y+ SEAEEEE
BRI ER RS AR+ BN A ME LR HI B FE Karner LA »
SR I BT MRS A R 2 5h - RAE T HR FE R AR
R 2" o KarnerSBKozak VAT + B INKZR0G B MR 1
ZRISEE - MR E R R R B A B S R IE

15 Gl A R ARl TR B YRTFR RS pd (223> 738
Fregw P2 Lfa) mTEMERT TEAFIFLRR

16 Kozak v. Poland, App. No. 13102/02, Eur. Ct. H.R. (Mar. 2, 2010), http://hudoc.echr.
coe.int/eng?i=001-97597.

17 Id. at §§ 84-85.

18 Id. at § 38.

19 Id. at § 99.

20 23 BALE B RAGIBETS F -2 #i % * Johnson, supra note 7, at 68-72.
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6 H - B AR AR ELE R (2.2 Schalk and Kopf v
Austria® I o REFUEISEERIGR 2 R - SRR
P2 835 A SR B SRS R - ST R EOM AP A REE 121655
BEHE S (70 - FUEERERTURHY - AR RIS - (AR
FIrbE—DL T BRI ) R IR - R SRR 2
BRI o AN + BESCETE BB BB IS IR - R
B B8 DZREEECOR T A A B R ZEARERIEE -
20104 B 6 28 B e [F] P As 5 » Pl — (81 12 DURR B 6 S e s B
ZERNEEER - RS ¢ BN AR AR AR 1 2 (R R R MRS
BEHE - HHAERR™ o 1AL - BN AREER RGN B = Rk
KGR T HRE AL 2 > A K AL G R g T
R ] e

MESchalk and Kopf 22/ VT FRVHE B AN - H— - BUN AMEE
be B B BN LR R 28 1 20 - BN ARE AR B N B
BT SRRSO IRIF RN SCZE (1 B VR AEAR A HA - T N
PHELAMEFR|ZE . (Charter of Fundamental Rights of the European
Union ) SEOMREISBUHEIZRE « DIBENBIE AR - BE—EE
BRI P RERR ™ - BN e BRI AR - BT AR

21 Schalk and Kopf v. Austria, 2010-IV Eur. Ct. H.R. 409.

2 §ETEPLPARZERST R - RV L A2 E B2 FI12EEF T ¢ VASSEUR-
LAMBRY (F.), La famille et la Convention européenne des droits de I'homme, Paris,
L’Harmattan, 2000, p. 27; ENRICH MAS (M.), Article 12, in PETTITI (L.-E.),
DECAUX (E.) & IMBERT (P.-H.), La Convention européenne des droits de [’homme.
Commentaire article par article, 2° éd., Paris, Economica, 1999, p. 439.

23 Schalk and Kopf, 2010-1V Eur. Ct. H.R. at § 55.

24 Pietro Pustorino, Same-Sex Couples Before the ECtHR: The Right to Marriage, in
SAME-SEX COUPLES BEFORE NATIONAL, SUPRANATIONAL AND INTERNATIONAL
JURISDICTIONS 399, 403-04 (D. Gallo, L. Paladini & P. Pustorino eds., 2014).

25 Schalk and Kopf, 2010-IV Eur. Ct. H.R. at § 62.

26 EFRHARZERAELBATE28B ¢ R A EZ T L PE A g4
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B  PY BR E  FETREE - ANKES L IR R R ST
B2RMEREEY « K2 BERMER P BIE R IEH] - BON MR
A FEHU P B R T ST - IR SR BIRRLL (B 2 e iE
BB ZFED - T BONAREERIREESchalk and Kopf ¥
AKIEMES IR (I (E H St - EXRNBEHLFE
VE S ML ERRE AR T haed iE P - WAE 126
ERSHEZ B - EIGRES 14 IR H AT - R EELI RS
SR R AR AR - AL+ BB B B
EE%@%%%’ﬁﬁﬁﬁmﬁﬁﬁﬁm%§ﬁ~ﬁ&§2%%%
i o

REETHEHAZPB. and J.S. v. Austria® FEREBAHA
SRR EIMERIET » BRAR S PRERGSE 2 BEREE
(BRI BN REEBSchalk and Kopf TR E B EME
PR BRI A R8I 2 AR VE Y W i Karner FITREE S » 38
ERFEEEEREREEZ  BRAKE 4GB -
R » ZREREER - 2RAR AR EREY - e
R AR Erhies R e E R IR - B A K FERR B

BANRGRLBEPRPLE S b FREE A A ETIET ¥ L 4
BN RI2EMRE > UEF 2N F12iE Tip Rz ) BRESERE RP -

27 Schalk and Kopf, 2010-IV Eur. Ct. H.R. at §§ 60-61.

28 Id. at §§ 62-63.

29 Id. at § 94.

30 Id. at §§101, 108.

31 P.B. and J.S. v. Austria, App. No. 18984/02, Eur. Ct. H.R. (July 22, 2010), http:/
hudoc.echr.coe.int/eng?i=001-100042.

32 48 ThEed ) 2 ¥ RBA T AFF S L FMAEEIRZF 6] FEIY 2 M,
v. the United Kingdom, App. No. 37060/06, Eur. Ct. H.R. (Sept. 28, 2010), § 5,
http://hudoc.echr.coe.int/eng?i=001-100711 |47 » 2 p Rz fakins T2 £ 8
PRI AR HE B > T A G R A BRGSO %8I
2 THhBed ) 2R3 RBEFT L ik L L3¢ Bardmdpd 22
FEP2Z 204 29 252 2L f2as3E ¢ id (Garlicki, Hirveld and Vuéini¢,
concurring).

33 PB.and J.S.,2010 Eur. Ct. H.R. at § 42.
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SRR 2 2 B - B - BN A REEERERIILL
BT » SRR 5 A I 2R B B M e SRR IR i 4
EIH BN ARE R AR R 17 PR B (R P 8 e e
B o EFISIRE BRI BRI R IES TEA, Y AEB 126
AR RN IRE IR AR - AR R
FEE 2 R HRHERNE « TSR > 20 - BRI
KNSR IR BRSNS 2 - (IR B R
FEVH I - HOR - FERO B S A R BB (R R (R
IR R B IE S B 1SR B A & 258 - B s
e SR S & RO HER -

IR RS PR R AT RIS B S s & 4
BHIERGERE TREY ) 15 - B2 BB E R R RIS IR S B Gl
B4z 2E S5 o [F4E9 H fManenc v. France’ A~ HHRED » B
INAREEBC AN A A B EEZ E® (Conseil constitutionnel ) FEE
R FRE R R ] M R R ST F 2 R (pacte
civil de solidarité, PACS ) » {R2= R EIAMSIFIEE 2 Wil E (nature
de contrat étranger au mariage ) > o [T 2 FEHEER G HAISIH.S
FofH - RIEIRR A - FEBIAERE TS — AR E A FEE T

34 Id. at § 47.

35 Paul Johnson, Challenging the Heteronormativity of Marriage: The Role of Judicial
Interpretation and Authority, 20 SOC. & LEGAL STUD. 349, 361 (2011).

36 Schalk and Kopf, 2010-1V Eur. Ct. H.R. at §§ 106-108.

37 Manenc v. France (dec.), App. No. 66686/09, Eur. Ct. HR. (Sept. 21, 2010),
http://hudoc.echr.coe.int/eng?i=001-100912.

3B LRERHSAREI VR GH 3T R Y FILE L RAIA > R
B3 R > 6 53 e B L B A G Al 2k e

39 Conseil constitutionnel [CC] [Constitutional Court] decision No. 99-419 DC, Nov. 9,
1999, Rec. 116 § 67 (Fr). BURGORGUE-LARSEN (L.), L’appréhension
constitutionnelle de la vie privée en Europe, 2005, p. 11, https:/www.univ-
paris].fi/fileadmin/IREDIES/Contributions_en_ligne/L. BURGORGUE-LARSEN/
L_apprehensionconstitutionnellevieprivee 1 .pdf (dernicre visite le 24 avril 2017).
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MBS HIES B RS (S (pension de réversion ) » [ HERR MERm T4
a2 REME R - TR R ST AR T A B A EL P

(2 ) RBEFV 2 AL € F2 R SEAA R ?

i N R R BB i N2 LS - RIS
5% 20124E Gas and Dubois v. France® LR KEX and Others v.
Austria® $IR 2 FIGRISE o TIZEE W B 0 VE R PR i PR A
TR IR amal N EEHE] « EERE B Z FTE ER SRR - 1
B HI & SN KR 14 2 HE EE 86k » 1E B Y Valérie GasEiNathalie
Dubois fiy—#H Z EFE S - RBLLIEBITME £ IEE S - DIEETT
EEFYHTHE + HDuboisigyMEZE ARG TR A& N —24 - 7
R5EPACSE AL » ARGasE B I B EZ AR AR Z ZGEERE A - 1
X and OthersZEE NFR—H L EFEEHBEY - WMEMHE—HTZHR
AR E T2 AR HEAENREEZIFEE T KGR
i o AR EFE RS B % T SpR i (F L S FEA TS - MR T
BE Wk BHAIFEN— B L - HEEEREEERE - X and
Others& 75 NAEEHE IR » RZEMHEFRIERE ; BEHFR
20106 H A T RIMERS S A2 (&E0pkEE) * (Eingetragene
Partnerschaft-Gesetz, EPG ) °

R RS SR - fEERPACSEREPG » 5 M 57 B4 4 1% 5 e
tE - PACSHEEN BB HA B AL F2aliE 722 - B3 E A
EEE  FAHEREEHE ZREREBEREHES R " E2I0E |
(adoption pléni¢re ) ELfH Z & (adoption simple ) ; HiFEFERFEL

40 ZREZLAEEVRETTRTEN ARSI RTUEACAT AR ERBLA
LEL AT S RT Kﬁg 2 iE R F > & A% & o Conseil constitutionnel [CC]
[Constitutional Court] decision N° 2011-155 QPC, July 29, 2011, Rec. 404 (Fr.).

41 Gas and Dubois v. France, 2012-1I Eur. Ct. HR. 245.

42 X and Others v. Austria [GC], 2013-1T Eur. Ct. H.R. 1.

B OEHEBREHSILEK
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AR SRR IR B B A A R RS
B B RIREUCREE B TR - (EREIEE N R - IS
AR RHER R EAY © Gas and DuboisTSEEBE 50 » e
A B R Bt AL SRR s 4 A R IR AT O T R PR er ™
BRI R EEE RS ThaE" - FERER - BEE
L 1 7O IR Fe 38R T [FI I - EPGH =25 S A 4TE I < 2% 1
EPGEEB LU Rt EcEY - MRBEERRE - K182
AT (A BB R B B A B 1) 2 A R R T
W A AT ISR RE R EIAETLY - 52
2 B AR E S A IS R R A T4« X and
Others 1.2 450 ST » HIFE BB RS B AR Pk e B S B I
FEF - A SRS 18RS IE P2 S B A S - Mzl
Wt -

NERET TIEEHAE ) SEWRBEMBERE T X and
Others¥3Gas and DuboisFTRAEFFAEE - BB DI EMEEA BT -
HIFBHERE T ARE T Z RS - RS ER -
BN AREERE 53 2008 4F B 5 2 W /A% (European Convention
on the Adoption of Children) ' LUK ELA#AHRHBME i il s> - 4

44 FRF RN EL $3650F o

45 FRAPMAIRP LR DR F o TR EIEALE FIR B ORI iR
BN E B R PR N A A AR R S et I R A ERAFARER
A2 Py 2010-2013 » 7. 149 (20154 ) - Cour de cassation [Cass.] [supreme
court of judicial matters] le civ., Feb. 20, 2007, Bull. civ. 2007 I, No.70 & 71 (Fr.).

46 Conseil constitutionnel [CC] [Constitutional Court] decision No. 2010-39 QPC, Oct.
6,2010, Rec. 264, § 8 (Fr.).

47 X and Others, 2013-11 Eur. Ct. H.R. at §§ 34-40.

48 Id. at §§ 15, 31.

49 Id. at§ 31.

S0 Id. at §§ 2526 3 & #F (3345)0 F153 -

51 BRI Aoz » WiEl g s §ApM a2 2 L 4F5%2 -

52 RigHrtlo Hhe TR N § T LB RS AR E R Bl

2w g AL
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RN BN A REAKIRE A B I SRS RS o2 R M P S I - AT
SR BRI R S E IS AR A S R - MR R
BRI R R e 3 2 30 TR BN R T
PR I S LB S I M T AR T4 - 185 DL
R REREE - 552 SEEEIS R S R R a2
Bk - M SRR SRS - DU B B L E RIS -

KRB  ERIREIEEMGI © RIS R EE R =
BT E - (SRR R A3 112006 - e HAAEE
RABAHTEE RGBT R FRERRERREER
B RGas( R HEHMRE R THEE R ) - B35 KB A
Wb L B EANE - SRR IR S SRS R RS R B - 1
BN WL B2 BB AR » DU TRISRRLL Tam , T30
R TTERG ) EATER AR - SR RSN SR B E -
BN A RE =R D BB S AR A = 4B A T4 R -
DR RNk iyt i B EAEiE opa v SN & | At
AR ARIER  ME TEERER A E LTSGR, -
SERNE M BRI PR S BE A TR RS, T A | AR E - AR
IR S EERE -

53 Xand Others, 2013-11 Eur. Ct. H.R. at § 150.

54 Id. at §§ 57, 149.

55 Gas and Dubois, 2012-11 Eur. Ct. H.R. at §§ 26 and 43.

56 Id. at § 63.

57T @ F (x45) F175- ‘

58 Assemblée nationale (national assembly), Compte rendu intégral de la 17 séance du
12 février 2013, J.O. No. 17 A.N. (C.R.), Feb. 12, 2013, pp. 1625-1628 (Fr.); Compte
rendu intégral des 1, 2°™ et 3°™ séances du 8 février 2013, .0. No. 16 A.N. (C.R.),
Feb. 9, 2013, pp. 1480-1482, 1501-1507, 1537, 1556-1557, 1565-1566, 1575-1579 &
1595-1597 (Fr.).
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HHBX and OthersPITE DIRIMELEERERIBSH + AREL(H i
YR IS IR B R ) o B DAER 2 0 [RISEFE MR N 70 2 Vallianatos  and
Others v. Greece® + J5 b BN MEEERR i FE LUARI BRI T Al
W ZEAHIR o B A LA EEEEY - FEABARCRE
PR RIS RS F » RERRIBGIR - BN A MR T R ER
X and Others:Z Foli: » BB FFsiifs HOE DL RE(E A FE - 252013
OB RE RIS - 17HE e RE S s B
3B Fr L E AR T 9 L (o o (37 D BT e 5 ) 35 P 1
2 FEESERY - FABREEMERA 2RSS TS E
% TEBRNEI R 2 L A B R P R B 2 T -
R0 B2 51 - BN A REE R IR E LA N T BN 3
S+ P AN R E M (B E BN E WSS © R F R

R v 63
8 DYRRRER A -

TIRBUE 2 5 » — B R A IR (T e e M (R s A
EBRIRESSRIG - —HE IR S I RS T R B
FEGREISEE S WFELL 5 IR 2 B R T R
ey o BONAREERE IR - BISAE TR A - RS HEEE
(EEEEEEE T RM T H 92 A EAF 2 Rl o RS
T (R — P RE (I M PR BB B R A &S 2 RS - HK

59 Vallianatos and Others v. Greece [GC], 2013-VI Eur. Ct. H.R. 125.

60 R i % fr B A 2 2Ar e R AR A 0 KRR I - 1d. at §§ 48-50.

61 S LRFIR AR M REEE I 2 B TR LE

62 2 BF R 2% < 5 e P (European Union) B R4p ‘- #& - Vallianatos,
2013-VI Eur. Ct. H.R. at §§ 25-26.

63 Id. at §91.

64 Id. at § 80.

65 Id. at § 81.
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BN AR b R B R A T s LIS IR AR B T2 ThReaR™ - 2
B EEL EERE - I AL S RH R AR A S A
SRFERE » SETTRRE IS4 T R RS 2 30 o SRTf + B
I RN (53 TSR 2 A 3 R A s @ BT T
s wigd a7 WGE A EE R AR S e
FZAHFISERE - H SR T e e B MR S A T2 BT I A T4
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An Analysis of the Tactics in the European
Court of Human Rights’ Jurisprudence on
Same-Sex Relationships:

Flexibility, Limits, and Perspectives

Vivianne Yen-Ching Weng*

Abstract

The jurisprudence of the European Court of Human Rights has
moved towards stronger protection of same-sex relationships since 2010.
However, due to the textual constraint of Article 12, the differences
between marital regimes in Europe, and the link between marriage and
national identity, States Parties still enjoy a wide margin of appreciation
when determining whether and how same-sex relationships should be
protected by their legislation, without any obligation to allow same-sex
marriage under the 1950 Convention. Despite of this, the Court still
renewed its interpretation timidly by supporting national minority
opinion, and pushed for change. It pragmatically separated issues under
Articles 12 and 8, and its flexible approach of comparative law
contributed to a case-by-case contextualization, without being trapped
by the European consensus principle. In the furture, Article 8, applied
alone or with Article 14, may bridge the gap between marriage and
diverse forms of partnership. The judgment might therefore sacrifice its
general effect to all States Parties in order to gain more room for
contextualized dialogue with the specific society of a respondent State.
Article 8 applied alone reserves more margin of appreciation to State
Parties, but the European supervision can still participate in national
debates. Besides, application of Article 14 might go beyond a rigid rule
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of comparability between different marital status, when the given subject
matter and social context so demand.

KEYWORDS: marriage equality, same-sex relationships, right to repect of
family life, European Convention on Human Rights,
prohibition of discrimination on the ground of sexual
orientation.




