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Legislative Discretion Revisited in
Light of Judicial Yuan Interpretation
No. 748

Shu-Perng Hwang*

Abstract

In its Interpretation No. 748, the Taiwanese Constitutional Court
held that “[t]he provisions of Chapter 2 on Marriage of Part IV on
Family of the Civil Code do not allow two persons of the same sex to
create a permanent union of intimate and exclusive nature for the
purpose of living a common life. The said provisions, to the extent of
such failure, are in violation of constitution’s guarantees of both the
people’s freedom of marriage under Article 22 and the people’s right to
equality under Article 7.” Nevertheless, this paper argues that the
Constitutional Court not only failed to clarify the issues of separation of
powers between legislature and judiciary, but also avoided controversies
with regard to the way marriage equality is to be realized. Furthermore,
since the Constitutional Court was reluctant to deal with the fundamental
value conflicts in this case on constitutional grounds, it remains unclear
why the said provisions violate the Constitution, and to what extent the
legislators are free to amend the law or to enact new laws. Observed this
way, marriage equality in Taiwan still has a long way to go.

KEYWORDS: marriage equality, same-sex marriage, right to marry, equal
protection, legislative discretion, social order.
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