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Administrative Reservation in
Comparative Perspective:

Administrative Regulatory Power under the
Semi-presidentialism

Chwen-Wen Chen™

Abstract

The Constitution of the French Fifth Republic is the first among
modern western constitutions which differentiates administrative
ordinance from law by articles. This distinction is unusual and reflects
its innovative design. Beyond the ambit, the interaction between
administrative and legislative power could be regarded as one of the
characteristics of the French semi-presidentialism.

This paper focuses on the French administrative ordinance,
especially regarding the autonomous regulatory power provided for in
the constitution, which is an element of the administrative reservation.

The primary focus of this paper is—from a historical point of view—
how Parliamentary Sovereignty could be compatible with the
autonomous regulatory power. In that light, it explains the need to
tolerate the administrative ordinance based on administrative practice.
Finally, the paper describes the constitutional courses of autonomous
regulatory power, and its practical development and system functions.

Despite this focus on French law, this paper also mentions the
formation of law of our own country. The problem here originates from

* Ph.D., University of Paris II; Associate Professor, Department of Political Science,
National Taiwan University; Associate Research Professor, Institutum Iurisprudentiae,
Academia Sinica.
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constitutional practice of R.O.C.; in addition, some sections discuss the
administrative ordinance and the administrative reservation in the United
States, the United Kingdom and Germany by the method of comparative
law. This paper is aimed to provide a better understanding of, and to
evaluate the problems about, the reservation of administrative ordinance.

KEYywoRrDs: the French Fifth Republic, semi-presidentialism,
administrative reservation, autonomous regulatory
power, derivative regulatory power, Parliamentary
Sovereignty, legislative reservation, orders by
competence.
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