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&gﬁ’_;?:ii\iig‘\q¢“iﬁp ?’.l“‘ E\E,li\éﬁ}ﬁ
~ %E‘F" 'F—,l d‘;—ﬁ
poo=x
£ R L FMRTREF L E R
BT REGDRE LR o 2
- AR T EREAcR T R -~ EFEadRRE (PR
—“F,’”L‘Z%?%’ZZ;7J o o~ RsE T B end B
gA 0T g o Z a1 (RS
A R A B LR R
BEEM G A2 A T8t B FFTERAGEE? L
FRTER AT
Z R FT S @A 1208 T T E 9
Bk ,ﬁ%[‘é.&@gmﬁﬁ - TEE 59 (BRE
1B % i FHE?)
T~ AT EER T SR Z ~Thee | ifaeT % 9
1B &I P e A
T~ i
EREFTAE B TR REARE AL - TS5 | (equality ) AJERJE
= = 4— 4 > 1
ST LEEZ - (HEFRERERIE LR ERErRER e F A ZIR
I 2RE %ﬁﬁé*“izzmlﬁi%%i‘ﬁ{%éﬂé%’ﬁ BRI - 54 3
FE o B A EPEEALEY SR A K F AT AP RS ‘%J o (e H
{ﬁ&"i%%“ﬁ?'li“}ﬁﬂ'l”ﬂ—ﬁ%‘ﬁ?\ﬁf*?f”m” FTERSFETER
I R Rl S ) Tt msamrw%‘u 7 M
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NIERE P ERHEEENMES TR - MEER o HE
Brat SANE MRS P F R EE RN o e T A
PIantE P EFEAE R REFEEEE VS  (H A CFEEE
SPERHIBIER © (B354 T AT R EHEEE A I B -
AIRFETZE - SRR S AU RLEE AR SRR E TERTDIRE © fERR A
B ARPERERF TR PIEEEENRREN AR ES -
HEEATERE R AR ENE AT EETG IR - PR
SRR ER Y = P S B B P S O R LR TR
AT (G AR AE SR R R T A R E -

AR H R ] - SRR E AL T BBV E ) KGR
I TR G - (B E » B4R R SRR
TR © B > M EAER B R AR T 5 ST T 177
FERED  EERANEEREERNEE PEE "HEE5EL
RNEENFZ ) HPPEAAEHMHE 8 S - Mz EE

2 MW T R BAYEAZEE 0 4 blde > DOUGLAS RAE, EQUALITIES 15-18
(1981) (Rae *tff % “grammar of equality”) ; MICHEL ROSENFELD, AFFIRMATIVE
ACTION AND JUSTICE: A PHILOSOPHICAL AND CONSTITUTIONAL INQUIRY 11-42 (1991).

3oAR oL T TR | EdpF MT RRP N ehE k2 SR R ER T
#1245 (concept of equality) « 3% T % | Rldp§ BT 2 Rfep mehi A2
BAE 4o T E G RTE T E LA R AE ek R EWAE
s o TERBEDET A o I3 T EE Y F 2 ko R AT
28 % 4% B " conception of equality | 1% 3 2 §33 o £ > H4o > John Rawls, 4
Kantian Conception of Equality, in COLLECTED PAPERS 254, 254-66 (Samuel
Freeman ed., 1999); JOHN RAWLS, A THEORY OF JUSTICE 9, 447 (Rev. ed. 1999) ( %
BT EMAE TER2 A FdHmA AT EE) John Rawls ¥ > £ & »
PR # > EF &K 9469 (2003 & ) (# concept of justice F 5

T #¥%4 | conceptions of justice 3% "I &L conceptions of equality ¥
PTIER DIHE A HRAFT AT RTIE S A2 AERFE 1] %
14 > F 123-153 (1999 # ) -

4 %o blde PRRBF Y 211 AR TR TR TR L RR
ARG EIREZRETE Al 2R lE Y 485 B TR - i
TERAT I EHE P20 TR A RRRA AN AFE I E 2GR
TEEFHBMANEEZ B EM I 22 fRRERPEFETLL
Ba i 8@z RRHEF
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EH  HEWBR EP0CPEERNE - Am > SREEVFENIA
WTEE R A 2 MONEE HIH S PO - AR -

ASCE R« AR S (B R RS - AR
52 BT S A P R SR+ G A B R R B 5
MRS Z - B E T R ERBAEOE T2 E 2 [EE T3 - ¥R
BRI S - (EEHEF AR - (g RRMER « SEm 5
SABNTEEEIRIETTRENE - TS5 /e A s o EL s
F111 L HI (mediating principles ) © » B4 % % 2 AR HE L%
2 EFERIESEE A TS AR - B E E HO R R
e FRENELUR IR o T35 (45 B0 S 25 AR A B PR e P Ty
IR (EE T AIS FSE S R TEZE (postulate of equality )
BAEHR  EREEESEEERE A ENE
FR IR R - T A S S B TR 3R R A fk I <
HUE SO R - R A (B EEE RIS EOETT
B2 E BRI RN E RN T ER SRS
B o 2 0 GRS EOA T B A S S B S R [E) SRR e U
e o FESEBIH ST BB A T TR S B P < SR A
ES(EAELERFI E T« DU T ERERET RSB SRTE (BuaEe) Eis

ficis o ARRFE—D LB AP FENE B FFRVRRE - BHIELAE

5 SO FE 571 5EF (2004 £ ) e+ RAZFREILEE6
b’“’r:}ﬁ'}ﬁ/‘—*ﬁ)ﬁ?—é -T2 TERE A AREALIEL R

6 A FWFF Owen Fiss 1% 3F > see Owen M. Fiss, Groups and the Equal
Protection Clause, in EQUALITY AND PREFERENTIAL TREATMENT: A “PHILOSOPHY AND
PUBLIC AFFAIRS” READER 84, 84-85 (Marshall Cohen, Thomas Nagel & Thomas
Scanlon eds., 1977) - Rae # * B4t 0% 3% > fiz 5 “a middle term” » ¥ 335 &4
T 2 WHEFIEATL & F o See RAE, supra note 2, at 14-15 (*...[A] middle
term is required between theory and practice, providing a link and a transition from
one to the other.”).

7 See ROSENFELD, supra note 2, at 19-22.
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BEVFHFIREAR - &k - ASURE—Pat : WDEEVFE
SRR AT V5 o AT R 3 B ke R R

- MR TFIEAGR TEH R A EFT F 2, A

SPEM SR - R EBOAT SHER a R R TR
fily Ko R AR S R © mLILIT S - A R AT am P Sl Bl e T
FERREETES - EZAE MR R B2 o HRRTT
LA > MR P A AR R S Y S A 1 SR, -

TEdT A IEEF A - fEhzE (Plato) » REELHZ6fE (Aristotle) S5#7
BXRFeTame 0 F SRS - @ 2 IEERME R - MIPEILAEE
Hem o planen B LR AR R ([E5B]) EF (particular
justice) NHYSTECIIESE (distributive justice ) » EaTam-FHEH EFRLY
RS - MR TZETR : ARG EFIEE  BEEEGFEE -
FHINIES - ERLFFEE - Freg 5% - HI2 " HRBEUE P ERS
THAUEHTF (treat like cases alike) ; B " HFEHEHFL » FHENFH
(treat equals equally, unequals unequally ) | » ;2R KR " T F
% (formal equality ) | HIRZ0NI » FEZEp R E RITFEAR -

8 FHMATFPMFOMAY SR n o Ef P TEEROFESL PR
Jet B AR T2 E AL 2T BBWE 132 TR

T 5-18 (2010 & )

9 See ARISTOTLE, NICOMACHEAN ETHICS, BK. V, CH. 1-5 (Harris Rackham ed. & trans.,
1934), http://www.perseus.tufts.edu/hopper/text?doc=Perseus:text:1999.01.0054 (last
visited Aug. 20, 2016). 7 & » L2 L 545 ¢ T R enh fedp el TR A TR
Jﬁi g e T A A2 bR 0 B fE 6] (ratios) 0T % (equality of
ratios ) » @ Zdp & A ”’“r)jéiﬁ" g AR o T 2L S ?i%?ﬂjﬂzﬁ—; ol )T %

( proportional equality ) ;> #-# ¥ 45 "# & (£ #%F ) T ¥ (numerical
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b A ERAP 0 E AR B S w0
IR WEAREOESR - TEMEER = - B KREENRHER
He S WINZEAAT - BT T g%y BT REERE Y | gk
ERTEEZE - (EE 7 B= > BER EASERDRET I T
ZRIGEE ) Ry P ERIRSTERR

—REEFE - LARGIFE T HERFEHE (equality among
whom?) ; K& "HEHSEE 2 (equality of what?) | 245 Rl EA
R o SE[EIEE A R - B A TEE | A S AL A SR M b
e EHRE R T S SR - AR R - RFR
HAREVREEBN TEE & TRSE XU EME
FEPERLLES BT - (BB LSS ALY
SR EIEML 2 (ATERIEOEE 2 TR B AR DL Ak e S 1
1 2 SR, - ENAERACE BN N AR E LY - TREER |
AIMERIETEESEYEE  DIBURRAEKE (tautology ) HIZ2[ 24
:T:tll .

o

equality) ;o B% AfrB A 4 L FF Xfe Y SR ehpd | > B X 1Y (et B))

EARE AB (0t b)) 2] BELT T L ST BT R o Fpt X A
Y chiic® > 3§ ARk o 130 A fr B Bideieot o RIEMAER AT 0 4
A e RL 2L SHTEG HKETEEG R AN G T RS- AR B
R RFE AP AR SRR ] § NIRRT E g
Boo RIF BT E S KA REHEHEADBRSE o ARG L T RETY
(due) » See Stefan Gosepath, The Principles and the Presumption of Equality, in
SOCIAL EQUALITY: ON WHAT IT MEANS TO BE EQUALS 167, 168-69 (Carina Fourie,
Fabian Schuppert & Ivo Wallimann-Helmer eds., 2015).

10 $fp > BE 3 FRTEALRARI T FME (empty idea) » & Bif H 7
* o See, e.g., Peter Westen, The Empty Idea of Equality, 95 HARV. L. REV. 537, 537-
96 (1982).

11 0B ITEANE Nt AEF A NTH | Aol ¥ AP R
Rt FRABNLRE B A NTER o Gh P F I TLR% 5
FB P ARR G - AR ZHRE S BRI ute 4 (GEY AR St )
R R AT A - SR o 5 BA B4 172 k3t 0 see CATHERINE A.
MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE AND LAw 32-45 (1987);
CATHERINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 215-36 (1989)

(127 f£ * MACKINNON, TOWARD A FEMINIST THEORY ) » % &% %~ Z 4B} ELjE
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HR - EBEZERME " HFEEL ) 8 T AFENFL
18 W TE AR EORAUESTIAL - A3 — D HEmIl - i Famil & W&
220 - SeSME DU B R SR 2 MR Boh 2 2 B B+ S P
FAXAIRH > BEKRGE R - i — 2 - (HIEERRE
IRF > RS W YRR BRI AR - —SRAHRIE - — R [EILF
il e AP ERE R TORE ) B TRE , AUNTE#E R -
EREREREEFEEAENEEFE - P10 - HERHER
2 2 BUBSFERINAE ~ BIEER 7 IR Baltge i SO S AR -

R B SERHEN RS, - LW et
0 AR o DR 1 e 1R A A2 SRS 1R
BN S B E R SRR - K
BRI E R AR - SRR - RIRCR
FEBUOPIME - S 2 - T AR B, G2EETVEY
e - T EAEBIRE ) HIE T RRRTE - SRR EEE AL
B -

RN BN C AP Lt R R £

BEIE AR - bl SRR P FEAR AR T LA - K
SE DR e P 5 - BAEENMAFEHER - BEF17 - 18{H
FCHVERE OGS A HEIESY - R R RS -

FEISHACZ AT - " NEMAYE ) NMEEEER IR E AL -
M IERIEAR TR - BRNEN » B - EfCFRFEENE
FHIHIE - WS FHGETEERE - —HEEN7 » 18 - FEREER

2 245 o

~FTJ'PW

12 ARAZF G HITERDIGRFPY - 275 PATaHEL - K@
FEGREA F AT R s SR A RBIRE FRRTL 0 2T

LS UL NG S ES EEDRY S Lk
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EERRERT - ABHAHE T AW FE ) AOREARE (3EA
REF) 5k - FARBUAT SAETE S (moral equality) ¥ - e
TR ERZEIANYE ) AR PERCEE -

(=) Pos il A4 @ L% gea ok

TS ) R - HEEERRR R AR (B R
FD -~ it g 2R AR ERE ST - REERAR 2R R ANE
H#7 (Hobbes) "~ 1855 (Locke) '*~ B (Rousseau) % - 9
HEB - S AR - 5 E R R RS2 I A A
(Kant) » FEfEFIRAFE A\ HLEAG B (BB MERE ST - BT
B o \IEHEEHEES - HEENEEES - BRI EH
S TESE A - B E O (selflegislation ) » DUEFESEL (T -
femsem AZ EEME - FHESE - NS hEEEE > FREEE
B (AFREEN) L EERE (MEZRS) FErmc.

EART ~ g AR AT B AR - BET R A R E
R EE R EEEEE - (ERERRRE AN ERE I AT E

13 See THOMAS HOBBES, LEVIATHAN (Richard Tuck ed., Cambridge University Press, 2d
rev. ed. 1996) (1668) (L 5E& B 4 fup Rk » ’;Ififr 7T Eop RED) -

14 See JOHN LOCKE, THE SECOND TREATISE OF GOVERNMENT (Crawford B. Macpherson
ed., Hackett Publishing Co. 1980) (1690) ( Bz = pR A 483 > A 3k e p Rz L fie
TP R o E B ARE G TR R BRI F R A ER RS
MA~pd &2 &)

15 See JEAN-JACQUES ROUSSEAU, THE SOCIAL CONTRACT (Maurice Cranston trans.,
Penguin Books Ltd. 1968) (1762); JEAN-JACQUES ROUSSEAU, A DISCOURSE ON
INEQUALITY (Maurice Cranston trans., Penguin Books Ltd. 1984) (1775) (i&— # 4
FRARARE RE ARG A AP RLB (FF2TF ) g AR
BT o rE R p b TR G A R E AP MAY R ERIREAE > LA R
PAREERIAERE  SF ML v Fusd T ER2 L o Fpisk: x
FEEFSAEET Y AR Fo BRFU R A A EHET 2R Y
Ad o AR RmFEREAD T Ea i)

16 See IMMANUEL KANT, FUNDAMENTAL PRINCIPLES OF THE METAPHYSIC OF MORALS
(Thomas K. Abbott trans., Bobbs-Merrill 1949) (1785), https://ebooks.
adelaide.edu.au/k/kant/immanuel/k16prm/ (last visited Apr. 9, 2016).
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TR - IR RN EEDR - IFE RN EERL o B
H s E T IRARERERG T RS % DIRER M (B
FI) R EperEEE s - mRORE A S - BhEsEmEE
A - BESH T AESES ) fEEEEE - & TORERE
RECEEOGTT IR TR o Mk 8 T IEEE S
SFERYF RS | (treating people as equals) HYFREIF IR » MU SEERY
R0+ 310 P DR e S S o o e R L
%2%18 .

=) Al (B v Fp aund s

EERE - NEMANE - MRS EFEEERER (2
BAVE) - B EFE R S EHIEZE - hEER - &
He o Al TEVEFEERETT - NBLESRAEERE L - B A EE
BRI S FOETEEREHIAL - BT - Frag ABLAREEGE
fEERMAIAT A E - BRERA M T ERR (SED 2

17 BAG R M Behmph i 4 2 A3 A M R 2R AR B R
HEARAHD RGN > 222 F % o X AR A aRnaof F i g8
WIZE S A EE R PII kg o FTE ARG M AR B R
AR LR I E T F RO G X BILAER 1775 B2
£ 0n the Different Races of Man (Uber die verschiedenen Rassen der Menschen)
P H I B AR A AFEOIS KT E X URT E‘:%Jﬁ#%ﬂ’-}%ﬁ;ﬁ &
fBei &F (racist) @ 2LE B eht AT Rmg o MY R %R T £ 3
# > see, e.g., Thomas E. Hill, Jr. & Bernard Boxill, Kant and Race, in RACE AND
RACISM 448, 448-71 (Bernard Boxill ed., 2001); PAULINE KLEINGELD, KANT AND
COSMOPOLITANISM: THE PHILOSOPHICAL IDEAL OF WORLD CITIZENSHIP 92-123 (2011).

18 H4r Dworkin 3i&m 1R T S &8 FB-F BA F 2T E il 7 L3 T % 5
12 & £ (“treatment as an equal”, or treating people as equals with equal concerns
and respect) > @ 2T H 3 43 {FF B A (“equal treatment”, or treating people
equally ) ° See RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 226-29, 272-78 (1977).
4% W 2 T 0 see, eg, PETER WESTEN, SPEAKING OF EQUALITY: AN
ANALYSIS OF THE RHETORICAL FORCE OF “EQUALITY” IN MORAL AND LEGAL
DISCOURSE 102-08 (1990). Dworkin T %32 #enE gL T B ) T % see
RONALD DWORKIN, SOVEREIGN VIRTUE: THE THEORY AND PRACTICE OF EQUALITY 11-
119 (2000) (i&—- # B A {T4aT1hT % & FihenT £ 3 fEimd )
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TE k) —EEAHE R BRI - 5.2 B EFEERA
B ANFIROFEREITE CRAR ~ TREVEMERES) » IHCE 20 B A
RUTERE R B2 - HprPER A N Z BB - B R S A A
BRELA - NIRRT RS G SR SRR - RS
o EEE ) FAER  mRHE-mEAVERE > PRI - EE
A TR AL - ERR L TR TR
"ORTE] ) BIRTEIN R R

NS B AP E AT AR 2P EBR g ey
FHRS S o AR DR A P FE R AP EEEYE T 28
AEEEAL - WA FRAN L B A R NEEENE - E2
SFERRE AR S - B PERINA > — TR T
WAPEAAT TEHEEFL ) 89D HIGEAIFRR LR TR
FENEZL ) WELR - HigRANERE AP FBE P HEER T 2L
R RREIE R P HF 2B LELR T RRDORE ) ;UEHET;
] o

(2) T ERAF LS T

TSRS L SET SO B R AR
HORE S ETR - DB (RAVENTI S ST S B S
HFHER RN A A B SR T RO
5 BESRE I ERHIN R S O U 2 2% © (L
HHSESCCRMHTTE » SRR - T8 RS
BRSNS RSB SR EERRIAY
—A ~ SBAFITEE R - R SRS
2 OWHE (B RISHEOANERES « £ BIEGEE
b DS LR LRS- S0 B SHEES A REGh
BRI » {0 PECE RIRRAETERRE - BT AL B A T
T BRI - ATV ST S B AR A0
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MBEEAR - AR 2B IG# D BHtiaE R AT RER]
TR - B IEEEE P EERI R ERATE - BB
R FTHBGAE N RRERE D - /2B ERATE AFIEE
AR AR B R -

(z) FAT EREEFTE

1776 7 H4 H BB\ A MW E B % 2. 5 5 ( Declaration of
Independence ) EU%EILL'— "FrE AEFEE | ([A]ll men are created
equal ) HYH S AIER B —XFF FA$W$£J HREEEEE - E
BUAE S ROEE R BRI E SRR - BIER R
REEVFER B8 R - MEAREISMHADE R R " A
Ao BEEEERR TIFGEI A AS @’XE 1 MIES H A
HIANTZEAN o HERFERIE2EamENEE - Al ME—F
R 107 35 ok 50 FH Y S KR o EER r]\iﬁﬁqz CTEERZETA
N¥EF | BB BB ST E AR R AR *UYEEU s
FEEEM S ERE(L - A LEER L - FEIEHRBURTEE
FEGEBIEHIFTK » ME AN AT AERAVE SRR FRA -

fEREEREERE L EEVERRR LR R EEGRSE

19 U.S. Declaration of Independence, Paragraph 2 (1776). 1776 & 6 * 12 pd %I =%
& R L3k ¢ (Fifth Virginia Convention) i e % £ L #4123 (Virginia
Declaration of Rights) % 1 #7% F s 975 A A2 R TER A d
J2 ) ([A]ll men are by nature equally free and independent ....) > U.S. Virginia
Declaration of Rights, art. 2 (1776), http://avalon.law.yale.edu/18th_century/
virginia.asp (BT R © 2016 & 12 7 25 P )e fR A o B& DR
o iR B E - KU DT EZFAEE S 21789 F 8 7 26 B ¢
FRZRFERN §RELEH T L 22§z 7 | (Declaration des Droits de
I’Homme et du Citoyen, Declaration of the Rights of Man and of the Citizen) % 1

FErw T A XA 4ok pd 2 4EF|TE o --oo. | (Men are born and remain free
and equal in rights....)> % 6 iz 7 [ eee B R R ERY - BT
E 4 (“...All citizens, being equal in the eyes of the law,...” ) » & % %3:%3|

8 http://avalon.law.yale.edu/18th_century/rightsof.asp (& {55 p : 2016 & 12
125 p )e FikY v ol A i%sﬁfg;}%ﬁv‘v‘ ~pFo
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TER T~ (TG S BRSO e E B S b 37
(HERFTIRAEST « BEREIIERD) o LIS - E—HyE
A WA IR T SETTER R AR T SRR
TR - —BEREABARER -

FERAEAE R R IR 7t [ R FH AT L AR S A 2 1 s 2
R ?EFRIEGEN - (E2PMETH - FEEREBUAIIERE > &5
ERERFZWETL T — N —FHFEFREEHE - 8 B GmER
SRRV ERTEN L EREESHEFHE BRI EREHE
AT EmMA R - BERHERSE T —A—F, & TEK
b EEEE (REEERIGEEARRE ETE-F - R
—5) - HEE EEARPE ) EBUAHER SRR E o A
M > FHRSBA R R B A B TR FERRS - Atk
TR ERIE - 2L EREINTTREENINFE - (R EEERIRER]
TRV FE LR -

£ B RS - S B EERORD SRIGE 2RI FHE 2
Ko SEBEATR L P RGERIHEEARE R (R EEE AR
BI5 - FbEE S S SRR B SR AT S 5 I A

20 2 A 2 Fus TR 2 X (International Covenant on Civil and Political Rights )
Fo16 FERT T AX AT R AT A AORILE 2 E A 2T o (Bveryone
shall have the right to recognition everywhere as a person before the law.) » &3 3
TP RAGRT R FE R DL WA A LAGRE R Y 2 R
I

21 e B FGA RS NE 8 ES 1 BART I TERA 2 @R Akl ki
FIRE AP - Am I PAS S EREL ¥ 2R TERA A
Ak o e FARTAERFZL > IR LG FHAE (us cogens)
B E b 20 3 F3F B¢ o See M. Cherif Bassiouni, International Crimes: Jus
Cogens and Obligatio Erga Omnes, 59 LAW & CONTEMP. PROB. 63, 68 (1996); JAMES
CRAWFORD, BROWNLIE’S PRINCIPLES OF PUBLIC INTERNATIONAL LAW 394-97 (8th ed.,
2012); SARAH JOSEPH & MELISSA CASTAN, THE INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHTS: CASES, MATERIALS, AND COMMENTARY 30 (3d ed. 2013) ; *©
TR EE RS WESZES S B335 0 T 127-129 (2013 £ )
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B MASARRZER (EE) 2058 - il gQmEnE - %
B 57 T T R B B B U B S A e 1 A T RS B B A
752 o SEERAT RS - BEEEH19 © 201D - FEEE AT IS
IR 0 LRSS R - MR ST - I L
. WESLTIEE S - A AR AR e
B e T 2R B R o

— ~
_— -y

TL R RLARAL 200 K kR R BRI i R T
%1

N

W omf

(=) F 16 2Rty

R (R BRSPS A S T80 - T AR
AR AR S - B R B D B o B
B - I REEAE STV EARR VSRR B0
SR |+ S BHARORITIBGATE - (TR TR S
WA EZE VRIS EES « TTRAITES D EA (2
GEBHIENE) FER LHERFETFOSHA (R0

22 NEBLG R EEESHEASFFFERS L 0 M R 8 2
AR A E R 2R PL N FGRHEEF TR EF ARE B E R
MIERNEAF A2 2FI2 > see generally Editorial Staff, Developments
in the Law: Equal Protection, 82 HARv. L. REV. 1065, 1087-1132 (1969); JAMES A.
KUSHNER, GOVERNMENT DISCRIMINATION: EQUAL PROTECTION LAW AND LITIGATION
255-508 (2006) ° See also Gerald Gunther, Forward: In Search of Evolving Doctrine
on a Changing Court: A Model for Newer Equal Protection, 86 HARV. L. REV. 1, 1-48
(1972); R. Randall Kelso, Standards of Review under the Equal Protection Clause
and Related Constitutional Doctrines Protecting Individual Rights: The “Base Plus
Six” Model and Modern Supreme Court Practice, 4J. CONST. L. 225, 225-59 (2002).
AR T TN E R AT B G bR AT 0 E B I B R B
A BUFALFHI RARDLYEFE M ERAH L bl F
Ao TR AR OERNE AR MR AT ERF ALY g VAo
T A EE%HE 37T 5 48 0 F 253284 (2008 # ) FR o TEEREZP
EFHEE ETE 626 BiEE A Y L FARE S 2%y
F5x (=) (TP ) B 551-580 (2009 & ) -

23 %o blde o PR E Y 485 - 578 SRR o
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25 See Cass R. Sunstein, The Anticaste Principle, 92 MICH. L. REv. 2410, 2410-55
(1994).

26 FHFFTEREBABLYFS DG ERE L e Py 5 see
generally LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAwW 1514-44 (2d ed.
1988) o 14T K AT SRENT R K JRALFAT A Y rfL T FRLT
S A AHHAERALL W FGan P PR i A )]?e : Fiss,
supra note 6 (i % 12 group-disadvantaging principle % JZj% % & § i 52 & 4
P 3% 0L F IR AR M L B #18 ) ; ROSENFELD, supra note 2 ( 26 3% 7 M
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SUNSTEIN, THE PARTIAL CONSTITUTION 331-33, 338-45 (1993); Sunstein, supra note
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n| i) e
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——3= % W F i B Ricci v. DeStefano (2009) [ > #? Fez &84 7] > 11
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2007) (4 T & : MACKINNON, SEX EQUALITY ) ; Catherine A. MacKinnon,
Substantive Equality: A Perspective, 96 MINN. L. REV. 1, 1-27 (2011).
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33 See, e.g., Fiss, supra note 6; Sunstein, supra note 25.

3 MNEETEHEFTE A EmA T F SR TRES S ik
ERP2 %A PRI e AR 2EMH T 0 F 1752734
(2009 & ) -




292 KEERIFLHBREHY F18

HE - HREEFEFE BB ISR ER LA
EF R EHERFEIROEE - WA Z2EFEE R (group-
regarding ) * T JE(E AE [ (individual-regarding ) FSE%Y » HZE
BRI (group rights) FEREAYATAE™ o M EE T EEE
e ZEEREE LS E N EERE - KR EFENEE - F
FLAIR BRI AL IR AR ST SE HE -

PUBTE P FEUR RN 2P ERTHR I - BB R SR AH
TN AR EEERR AREEREE LR - RIS AR
BRlE R E PR R EERAA > MIESEE LRI - & FHJohn
RawlsHUEEA LU » FEHTZ MR HARIA -

BREEFEBAER SRR R SR - THRIE
H TR w R o SRS B THOEBRA - 2R 2T 555
FHIGECRAT I FHEN ORE S - R LR REE - TEm
IRAPREGERSPFEA TORA ) HE - HEPEFRE RV EN
e HZ NP - SR ES SUE R B R IR Ey— B S — Y553
E o MAZ R FERENER S - 5L A RIS ENIDGREZ
BEEMERR ~ 0t~ BOEEE - FERE A RIRRCERESE o R
ANPEFHEE N TN BIED IR EAREE AR R
i~ AERETE R AR AIAL - ST ZE R B S E 555 26 A\ B
SRS OR e o

SR SEFESP AT THE T SR N Z B8 - HFURRTE S

35 Btiz- A7 B o B 0 see ROSENFELD, supra note 2, at 15-16.

36 P 5 B FOTR W R L W F 0 R B A SR AR 0 R LB
Lo e R b AR (BlAefEE BB ) R XS B G R e
FAR e DR L ERE G R LM E R o ol b uEM L E
fHIAFEE TR EEEAME G XF e el (TR AR R §
BITH DS L HEME -




WR 5t Rt EA FERATZAN oo A 293

ifel — R @RI ANBIEA - KBt A\ Z g i M St - it
s > AGEREE FFREZ Gt N e 2 EEE EEATH
i o RS FEEBIAEIEA (PIANEME RIAEN I ) HURE X
A e B P EREE G AR — AN ZE B - RRIAEE HFE
FEAHMERES) - (B PERBERHEAE " AZH ) 8 PEH
& o Mk TABRIEAR ) FPPERRE - RN RE A SRR
THEL o MFE— P ATMEESR - FhlE A et & hyEREEH A -
e BB FERIHAHIOER P EE e ZBEATE -

H

B ERAE SR L g

nn 2R FRAPPE AR S EEP I AZEZRAZ -
FERGER o (HEEFEMANE R FFNSIAAFREELS
= e —EEEHE e ER FFERP0rE - B3 W EA
SRS B BUA T A EE P B LR RO
M BB A BRIF IR P E i E - B R B P HFE AT Ak
BB SR -

ANt BB FR EE P EBIS - E— e e
HAERE AR R i b AT A PR B £ 2R - iR MR 2 A
I (P52 BB R AR ROl S R Ry AR ) - E5R
WEEES - (1) WA (B2 SEE VPEEFTESHIR E55 55
B2 7 (2) A0fAritEsE S e R AR e B A2 2GR IS - TRE R K
MAHIAL 2 (3) IHFREH (e S FRRE MR i (AR
MERRE) BERRRIEERS Y (4) BEFEERALERY
FEITE BV AT B A AR TE IR (R 7 BT E S Al RESE =N
®#E 7 WRMEFFERILEE TG - M5 SaSEETHE
FH<E 2




294 KEERIFLHBREHY F18

- TRy TR

18 W KR (I T Y R » — @ AT PR el R EE 2 e 2 TR
P RIEHGEAEERE © 2 A BRI A T -

(- ) pasEE 2

(B T TR L A S A L IR+ BVt P
t EFIRAE LRI - Bt S B S R SR A
REP RIS - TR RIET S - (AT TS
1 AR S A B th T TR AR 1 B e - 1
SRHR TS EN T EEEEE R PR B S E S
T SR S S SR BRI -

DIFRERE e R ERRER - BN s a e e e R G e 2 B
SPERAIRENH S - 250EFE - S LREERRERIEE R
RS - 7% L BMARREZ @R AR ERRE - 1
NAREEEE R BE R — — Y B RE RS - EREREERNEE
Stonet:United States v. Carolene Products Co.—Z&H[IRAIIHIEEIUFTHE
iR T 4k ELRGEERT/ 88 | (discrete and insular minorities ) °' [E4%
REH R SE B A B 22 LR Fe B S B, (BRI TE

o ERHEE A R - ERBIEER E » John ElyBi% DUEAREEE
HRERRFPESRIEREE - AGUE R F RS T BN
& o M1 EAREA_ETTRRREA Carolene Products ¥ YL FErH
A .. .whether prejudice against discrete and insular minorities may
be a special condition, which tends seriously to curtail the operation of

those political processes ordinarily to be relied upon to protect

37 United States v. Carolene Products Co., 304 U.S. 144, 154 n.4 (1938).
38 See JOHN H. ELy, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 135-
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31 SR AP IR A G 55 RO T R df 0 (s PTA SR AR 6 A 4B
R 4 TR R o BEV A D B A Az gE - g
& 5 ¥ (TR o See YOUNG, supra note 32, at 39-65. 5<is% JF"]' FA € LG RF Y
FNATOLE > B SRR AT L2 B F A o HIEn
24 E A R o
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(indirect) Beid » FEREFEIER - 8RS Tk ERiEZ 251
1% (disparate treatment) FIZZR(5%8 (disparate impact) iR K%
SAIDAES | - BERE S S FEE T & [RGB 5= s
i - BEERAMEEE A L 22 PUN 2 (E 248 R 7 22
K

(1) BELE TREPIARFETR ) ZFEE  (FREME
B (ZERIRZ B ) FIEM: 2 AR B RE B Eryim - N2
DhAs s B Fs H AR - BTN DA ETT R R b2 (HADADARF E
(HIREE ) BT RBEA - MDAREFRIRES « it & B e - it
EE A DN e S2E A (R~ 22H -~ BB EE)
IR o

(2) ZRIREEREEE « EEZDT HR A R IEER 2 1
SRR ESRGE S - AN E MBS EE T Rt 0 -
SRBNBEEREEMETEE T - e RO E R T 2= R A e a T
_FEEZE (statistically significant) HYZERI522E © 18 &0 BA B B 5
PR B E—(ERTRE - HoX - B EAeT DR E
O E AR ESE EBEE (legally significant ) 3¢ & B
(substantial ) HYZER] » {1 ATHEE 2= R 2 2 EXTL (a prima facie
case of disparate impact discrimination ) ? HI5225 —(ERE o Hij#&
EERE > BE AR ETE -

(3) BCBREURRERE « AEREMEE FEFAIEDR - MREEH
PEERAFAE - FARARIPRERERZE " ECEHPUA § (quota politics )
HEEE - LillE R RREnyERE - HE R EIERS - Aamet
A (R ECAR R T Y H AR RAK - B2 R m b A AR AR
(plus factor) » HE A AP EGSH IR IEZFH —E LLBATF] 2t

45 MY E R A BB REAL AT 0 $o Blde o F AR (3£27)0 F 2736
46 P~ (3127)0 F 2728 ¢
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recognition) " RAFEECE (politics of presence) ““HMHELHCE + &
BV S EIEE R AT — SRR - 5 IR R (i
LB R EEE RN RESK (e R B TS
AR P Pk T -

= ‘r‘!i\f'f?J f&}@lg ‘?

BEVFEBEGEFEFEGHE - 50 o] DRI S 3 T
B - DI ERIHE - IR RO R 6 AR5 2
HEMN - EARE - B EmREEERE

(=) BHEREAHTE LSS T LT F 5 HEMH 2

TE BRI E Z BRSSO A - 2 a2 B
EMEERIEES 2 M52 WMREE DI — R e R g s 5 <E
B2 BIFERE IR - WIER RS BE - fEELERZEE Y5
HLA RIS BL T T RS TR S T A AR (B R 1 - (a0 DAL R
TECESTLE AL ) FHEN AR - TR T BUAYEE , BREVER A
REHE 2 NATHHEERZEE " 288 ) SR BEERE - mE
TREE ) WBEERIUEEME RS ¢ 2 BTGB DA PR s R ik 2
B E R » RIH R REESE AR € IS T M A R R
AV E R -

SRR B & mEbe B & F W T B BEE SR I
HEE o VORFERPI L TR HREE R R ¢ AT RSB &

47 See, e.g., CHARLES TAYLOR, MULTICULTURALISM: EXAMINING THE POLITICS OF
RECOGNITION 25-73 (1994).
48 See, e.g., ANNE PHILLIPS, THE POLITICS OF PRESENCE 1-55 (1995).
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W EESEY: - EREENBE R R RE LT Z 2 HE L
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58 - ERREERIEADFEE E RSB E T ST
CEREMEIR - (R SR SR R B M A B R - KR
1 A PR SR AR R R TR R - BER 2 2 - b
VB TR R R TR s TR - R EEIN ST A S Ak S SR A
T ERENEEY R TUEE R - T
FEEED  ERSEEER -

N A B Y el T R I R R R E R R S S
ks > SEBR EAb L B RE R P A B EUT e NE AT R HIE L
AN G EEEIREE AR L > sEASKIE - IRl T —
M PERORERE TS ) 2CIE & (L R AT AR -

49 Miississippi University for Women v. Hogan, 458 U.S. 718, 728 (1982) (“...[A] State
can evoke a compensatory purpose to justify an otherwise discriminatory
classification only if members of the gender benefited by the classification actually
suffer a disadvantage related to the classification.”). i& B 2|4 ¥ *n i HEEF
ot 5 om0 F A A0 T % et e iF ) L BN E g S
= & & P - Hogan, 458 U.S. at 729 (“Rather than compensate for discriminatory
barriers faced by women, MUW's policy of excluding males from admission to the
School of Nursing tends to perpetuate the stereotyped view of nursing as an
exclusively woman’s job.”).

50 See Parents Involved in Community Schools v. Seattle School District No. 1, et al.,
551 U.S. 701, 720-21 (2007) (“Yet the Seattle public schools have not shown that
they were ever segregated by law, and were not subject to court-ordered desegregation
decrees. The Jefferson County public schools were previously segregated by law and
were subject to a desegregation decree entered in 1975. In 2000, the District Court
that entered that decree dissolved it, finding that Jefferson County had ‘eliminated the
vestiges associated with the former policy of segregation and its pernicious effects,’
and thus had achieved ‘unitary’ status. Hampton, 102 F. Supp. 2d, at 360. Jefferson
County accordingly does not rely upon an interest in remedying the effects of past
intentional discrimination in defending its present use of race in assigning
students. ...Nor could it. We have emphasized that the harm being remedied by
mandatory desegregation plans is the harm that is traceable to segregation, and that
‘the Constitution is not violated by racial imbalance in the schools, without
more.’...”).
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78 - (HR-EZ © A AIET ARIBRYSEIBAE DR ECRARR % 2 (Flan
LRNWAERHE ) IERaEE K LALAY S, R ER B ik 2
(BN EERIR R Z BAR ) ©

SR R R ABRIRST o (1A« — (R TR
(ERMER]) KEiRREE « 6 B EAREAB LG R () BT
FIFRLNBY - REELURT &M - SEREMERORERR (MR B - &
BRI L R R TR 1 - R SR (MR 1
& T2 A TR O A RS — NSt BT - HE R EZ R
HIHEUFTENT - B EAASE ) - (A2 e RS (RHh
SRS B (A SR PR 2 ) o IR B
2 WRERNRE - 2 E B R piEE 2 b
BOGRFEIERETTIS » ol FEn Bk th e T o A Pk © R
R S B SR o B R s I TR AR A P R E M ) = B
TSR SRS - EEEBOA SRS A - 5 3s
BERIE D RS S R TEGH PR R S e - e
RS FEFE -

(=) PAMLYESLT@:E & (s, ?

EME IR BB P ERTE LROTE - 25 HRIRE
B ERRERERPER 155, E 2EER TER ) NBIHEE

51 # W% 3 /% I e Adarand Constructors, Inc. v. Pefia, 515 U.S 200 (1995) - % )i+
WRRARFAPAPLIHFGAE > BZE T 2R - R AR EATIRA L
R FRTR S 0 SR R Y Bt § AR © Peia, 515 US., at 224
(°...congruence: “Equal protection analysis in the Fifth Amendment area is the same
as that under the Fourteenth Amendment,...””). i&E 35 JE 2 vt i< o2 3o

52 See, e.g., PHILLIPS, supra note 48, at 57-84 (& Y-+ $3fegp )
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2B ERE R RREEOR © RS R BN E L FR B
P (B R HE A E PR AR A F B — - #EbR BB - b
HIMHMEENLETE - AIHEERIARTE R EER, - &
W R it 2 N T E R P (BILBIEGE ) Fr b ERyE
af e

BEEE L 25 2HEFEEIGERAIRA AR T
HIERL » A2 T R B AT MERIIRARETT & » TR BRI B IE R 22
15 o B RIEB R T195R e DIEE B 51 ~ BRIEIRSEE101R 5
12IE R SRR - BEILEE DIRERERE SR - Bl 2 EE
ZHIHEREENE - EBIEAR M EEE SR EE AR AR A
B Tk o (HES M PAE LSS R4 CE RS R R —
PR E R A IRER - R R LR SRR - B Bt R R
MERIHEE MRS "5 R - BIE TR, BIME - FEEIEA
REE B - 19794 B G BIHEPR R 22— Y IP RBGR A4 ( Convention
on the Elimination of all Forms of Discrimination Against Women,
CEDAW ) 5541555 1 TE M IE 25 B Ry B B 55 22 - 55 Al SR AU R 1)
i TERRER - HE S RSEE AR HRE R AT
HSEEE T - IR RIFRS - B EAE R R S R B R 2=
BEPSORER - W2 FERAUEICEDAWHI A TR » SZHEZ
o MIERB R E BTt RN E P EEE S E e

53 Article 4, Para. 1 of CEDAW: “Adoption by States Parties of temporary special
measures aimed at accelerating de facto equality between men and women shall not
be considered discrimination as defined in the present Convention, but shall in no way
entail as a consequence the maintenance of unequal or separate standards; these
measures shall be discontinued when the objectives of equality of opportunity and
treatment have been achieved.”

54 % Bl4o > 4e £+ 1982 # Canadian Charter of Rights and Freedoms % 15 i % 2
I A E_ 1 “Subsection (1) does not preclude any law, program or activity that has as
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EEREEFEEAS Y - e IR CF FH RS
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MGG > TR RALIMSFEFEE P EE - E R L A m
FEAB—EPE - U EAE N EREEMEREEER -
MR FERAERER - SR FFENMECEFEEEIEENRK -
MIEERAARME - 25vFHIERREEDRE - EEEEHE
FHGALLER - DU IRAEEEMAE A BB - A8 FEF
ROGHHIE FEER L EEER - EeEEERES L BEPE
BIEEgoe =N - EEEER L AGEREEFEFETE
SR - R S e EabEfE P SRR e - MR e R A e E
AN GEBARE) SPERERR L - E— S HRGEEG T ENEZE
BIERE - EANE A ERAT AR RE RS BRI FEAE - ([EE(E
AERE Wi REEPEFENERENZ — TEETEEEE
EfEPEFERREETHRR - meRREE (HRIERASFE) B
RESE BRI - pEH A E RBOR B 5 70 B SR A PR B i i A 2R

its object the amelioration of conditions of disadvantaged individuals or groups
including those that are disadvantaged because of race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability.” * 45 & &2 % 15 i£ %
4 3% © “Nothing in this article or in clause (2) of article 29 shall prevent the State from
making any special provision for the advancement of any socially and educationally
backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes.”

(FPIES S~ % 16 5% FRMRT); 32282 % 9iF% 2 3  “Equality
includes the full and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to protect or advance
persons, or categories of persons, disadvantaged by unfair discrimination may be
taken.”.
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55 B *t Rawls 0 &= R » % RAWLS, supra note 3, at 53-70.
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Evolution of Equality Theory and
Difficulties Concerning the Constitutional
Application of the Conception of
Substantive Equality

Jau-Yuan Hwang*

Abstract

The concept of equality has been vague and disputed. It often
necessitates finding of intermediate principles (different conceptions of
equality) for its constitutional application. Discussions of intermediate
principles, in turn, involve value choices, an issue closely related to the
equality theory in political philosophy. This article begins with a review
of the evolution of equality theory in the history of political philosophy.
It finds that, in the age of Enlightenment, the combination of “formal
equality” and “all men created equal” led to the conception of “moral
equality”, which proclaims the idea of equal legal personality in order to
challenge the minority rule and opens the door for majority democracy.
In the 19th century, concerns over inequalities in social and economic
resources further cast doubts on the fictional presumption of abstract
rational beings of moral equality and its “similar treatment” approach.
The conception of “substantive equality” thus emerges, aiming at
elimination of de facto discrimination against the minorities or
disadvantaged by State’s positive intervention. While supporting the
conception of substantive equality, this article seeks to analyze several
main difficulties in the constitutional application of this conception, and
also re-evaluates the function and usefulness of formal/moral equality in
the contemporary era.

* Justice of Constitutional Court, Judical Yuan (Nov. 2016~ ); Adjunct Professor,
College of Law, National Taiwan University.
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