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2 Hans Kelsen, Wesen und Entwicklung der Staatsgerichtsbarkeit, VVDStRL 5 (1929),
S. 30 (55 f.); Hans Kelsen, Judicial Review of Legislation: A Comparative Study of
the Austrian and the American Constitution, 4 J. POL. 183, 187 (1942).

3 See Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).
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4 See ALLAN R. BREWER-CARIAS ED., CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS:
A COMPARATIVE LAW STUDY (2011).

5 7 MAfEEZ iﬂ" 2_— 4343 0 4R Allan R. Brewer-Carias, Judicial Review of
Legislation and the Legislator, in CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS:
A COMPARATIVE LAW STUDY 13, 31-40 (Allan R. Brewer-Carias ed., 2011); CARLO
GUARNIERI & PATRIZIA PEDERZOLI, THE POWER OF JUDGES: A COMPARATIVE STUDY
OF COURTS AND DEMOCRACY 68-77, 150-83 (2002); ALEC STONE SWEET, GOVERNING
WITH JUDGES: CONSTITUTIONAL POLITICS IN EUROPE 61-91 (2000); MARTIN SHAPIRO
& ALEC STONE SWEET, ON LAW, POLITICS, AND JUDICIALIZATION 90-111 (2002).
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2011).
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10 Lorant Csink et al., Hungary, in CONSTITUTIONAL COURTS AS POSITIVE LEGISLATORS:
A COMPARATIVE LAW STUDY 575, 576-78 (Allan R. Brewer-Carias ed., 2011).

11 OXFORD CONSTITUTIONAL LAW, http://oxcon.ouplaw.com/view/10.1093/law:ocw/law-
ocw-cd339-H2011.regGroup. 1/law-ocw-cd339-h2011 (last visited Dec. 5, 2017).
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Taiwan Constitutional Court as a
Positive Legislator

Tzong-Li Hsu*

Abstract

Conventional wisdom has long held that constitutional courts are
negative legislators when they strike down a law. Yet apex courts today
play a more progressive role in shaping the contour of constitutional
order. This article analyzes the role of constitutional courts as a positive
legislator from two perspectives: the types of judicial remedies — such
as judicial directives, binding decisions, and delayed declaration of
invalidity — and the modes of judicial lawmaking, including “weak
legislators,” “supplementing legislators,” and “strong legislators.”
Several factors affect whether, and to what extent, courts may play the
role as positive legislators, such as the institutional design of judicial
review, the issues under consideration, and comparative constitutional
law. None plays a determinative role, however. Finally, this article
analyzes the legitimacy of constitutional courts as positive legislators
through the prism of separation of powers, suggesting that judicial
lawmaking should be justified if courts play merely a secondary role.

KEYWORDS: Taiwan Constitutional Court, separation of powers, judicial
lawmaking, positive legislator, conditional constitutionality.
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