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Mggie i v A2 AR 2oL (ZFH)~(+2 ) gcd
HF XA S(FFATG) PAYER S FETE AR
Fi2EA-RR/RELE -FELA

EEN

AR LAY o~ EIEATR
%\\i/gzﬁﬂ;‘:kyil—ﬁ%%ﬁ ;r‘l';\‘.f]w/\E\J

® 0 RALE AT S ERVY S
- RN S~ FAELPwm
=~ };9 u—ﬂ A \%‘J}/{E\imdvéfg:
SRSAAGR S PAY AL T R g

t B

NP IZE - BAZEpP 2R
BRE R EFELFEE AT Ad "ﬁ 2ZUMEEA T E ’f&’f
--Thomas Jefferson (1 789)

[WHEXF — BE S fg G ¥ b (5]
[PRE]A 17 g3t - §chF s plvtiad o
--Edmund Burke (1790)°

Thomas Jefferson, Thomas Jefferson to James Madison, September 6, 1789, in THE
SELECTED WRITINGS OF THOMAS JEFFERSON 263, 264 (Wayne Franklin ed., 2010).
EDMUND BURKE, REFLECTIONS ON THE REVOLUTION IN FRANCE 95 (Oxford
University Press 1993) (1790).
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E o R FREY ORNAEPN > R Ak A PR
2 ﬂ:‘l“%‘ B A s o

ARy ARR T E B AR DA

BEDAET H L €A IS o

[...]

d g I EH A TR RN s Pp e
A2 R s A

BEARERE S B - B ERRNE
*E- @&

--Oliver Wendell Holmes (1895 )3

F_k

e B o A
(1 X /T I:LIELJ

{ER—TEEUGH B A E kT - BEERTLESLE "R
SE A E_BESRERIB R EAE - M DU SR R HZ sk Ga B H A7
TEREREEE - REHNRERRTIEE 2ERE#H - FERE
FETEERRS(EEE » AT RAEER Mt « EFTERRE" - (R T BRI E
g LB ER AN - B R R H E B T i — (R AR A P A
R TERMEEAEZE TN 2R E RS ER « thRn
ERFRMEENE LRI s 2 SINEETE THRE ) S(ERRE
HIAZKER - OB AV EEATRE - BUF 28 T s ERIEAZ
F 1 (the dead hand of the past) FY#EH] o 7FEBE LI EmAYET 7wk
f&H o GmE TR S (E R SRS A BIkE g - MRbE (EEEEmE (&

3 Oliver Wendell Holmes, Learning and Science, in COLLECTED LEGAL PAPERS 138,
138-40(1920).

4 SR GlheFETE > FE 4% T21 (20108 ) 2R F c EERE 6K T
20 (2012 ); El M v A 32 f ~HhIth FEfFI A2 2K ES
(20094 ) ; Richard S. Kay, Constitutional Chrononomy, 13 RATIO JURIS 31 (2000).
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) TIE A2 FRIEE | (the dead hand problem) ° - 3T A2 FHIIE
WEEFEE "X TETERBNEERIEERFTEE - W
N HEEEBENEBFEEER N F RN —EEE - 75—
{E— M FE LA RR R R L BMRIDLERE 80 &, &
EED A AT A S8 F R E ] — B E SR B 2 R
EEAE T H | B RNE AR EEEEC

FENZ FRNANRERR AR EE - FofTn] DI AR e
"HIRBUE ) (EREREER THaERE, T HEER . 1Y
B R RS o FTRETFAE S — iR DU H Bl S AT e 1y

5 See Herbert Sloan, The Earth Belongs in Usufruct to the Living, in JEFFERSONIAN
LEGACIES 281 (Peter S. Onuf ed., 1993). s ® &2 & 4};1‘“ FRAY adHmE R
WHPRET RN A A A2 LR 2AE R~ BER VKK
Wt 2 AR R EER T BRIEL R % AR R
# KR A ERER T B0 T 1795225 (19974 ) o

6 AreHY - FEFAARE A ERFHEAR LR T g2 E R
b ( American exceptionalism) jo * % frd . 2 W& 2% iphiitsh 5 ¢
o MHRETCRNALEF A AL AR A S A B F o BERA LA
HAm HiEE P A pFiE TP - RAPRREARELT T o 4 SR AR
BiEILHFE H o» F - HIRBET2ZRE o RA > A UTREBHED AL
EFREL W EERPRELS PR P ERE L & ( American
constitutionalism ) #7#F > @ £ FF XL FrulE A2 Frca & (written
constitutionalism ) —— ek A R FHEEAT 5 - B EFCNAARFELATHE S ﬁ 2 &
L ARR O AR RN LMy RS A IR YT AT R
S B E RS RS R NE N A A T RSB A 2 L PR o A
PR A MR ERIRIRA ST o U A2 TRRERL A BE R3S
A E R RE RS o M- B A B FE IR f R T R 4
2.+ P 38 7 ] > see Joseph Raz, On the Authority and Interpretation of
Constitutions: Some Preliminaries, in CONSTITUTIONALISM: PHILOSOPHICAL
FOUNDATIONS 152 (Larry Alexander ed., 1998) - kf 3t & /% éh& % I 48 > Thomas
Jeffersons¥ £ 1% 8 1 F2 P RFFIEL At 3 Bdodd A - B Xeh
PERE R 5 Mg hTmE S3RE 0 9 E19& | see Jefferson,
supra note 1, at 264-65 o 3 A&cq_> — 37 44 F 2 frPF e (endurance ) vt §
FEF Y BT 0 T894 12005F B gkt 2 47F 3T~ AN E 2 > H Y g Ep
B (the median survival time) — 7 T F 2 g & & 4+ H19E ; see
ZACHARY ELKINS, TOM GINSBURG & JAMES MELTON, THE ENDURANCE OF NATIONAL
CONSTITUTIONS 129 (2009).
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28 1 TWiRERT - AR S e — IR E a2 - Hpt
A FHEEME BB RIS (constitutional self-
government ) + FE3 2 UL AR ATAE® 2 ot T LUBHIE R » sfE—
PR R A R S T B S N AR ) — (T 1) - B
VAT LES B R . R LR AR R s R
T2 FHRHET » 712 » EP5EskIEk4 ; Thomas Jefferson
HIER HEAEDGH » R B R R A o U
I BRR A T AR S AR EE - A R
U © EBUR RS DR ANAFIRIE A2 T HIB AT R o
iz 3t 2 FFRETT DS (R S R B R A S THISH
TRPRES ) R - FEE ST (entrench) FELFIBSIE
HEGGTRTE - THEEBIE RS 8BS Bk — TR
LR F A R SRR - o S e R T B B - AR
= Alexander BickelFJ3E 434 f BE S RIS B H A AR EE
EVERIRE - AORESE A 2 T R R R AR S TF MR - 7
SEMIEES T A FRIEERRE | SRRTEREN Ak

T ML Y2 BB EM % see eg, Jeremy Waldron,
Constitutionalism — A Skeptical View, in CONTEMPORARY DEBATES IN POLITICAL
PHILOSOPHY 267 (Thomas Christiano & John Christman eds., 2009).

8 See, e.g., PAUL W. KAHN, LEGITIMACY AND HISTORY: SELF-GOVERNMENT IN
AMERICAN CONSTITUTIONAL THEORY (1992).

9 See Dennis F. Thompson, Election Time: Normative Implications of Temporal
Properties of the Electoral Process in the United States, 98(1) AM. POL. SCI. REV. 51
(2004).

10 B > 4§fJeffersonz. T (& 19# ) F e s 472744 2] » see Stephen Holmes,
Precommitment and the Paradox of Democracy, in CONSTITUTIONALISM AND
DEMOCRACY 195,220-21 (Jon Elster & Rune Slagstad eds., 1988).

11 i * Cass Sunstein®*7 % A CONSTITUTION OF MANY MINDS (2009)— 2 crii #1547 >
APw B R AIEAL § - 5 T ed Sadh i (Jefferson’s revenge )
FlaF shE AR ING 50 0B £ 7 Jeffersonih & 72 5y 4 20 £ AT
B n B fw Rlefferson®r Gk 2z ¥ Fresh o end 8 f23 3 % see CASSR.
SUNSTEIN, A CONSTITUTION OF MANY MINDS 1-16 (2009).

12 See, e.g., MELISSA SCHWARTZBERG, DEMOCRACY AND LEGAL CHANGE (2007).
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o EEIEREA R ERER ? (PR EBR TR E
KM N ESHEERIES - BA M ERIENaERS —OIanE
% (fidelity/allegiance) 2

AIGE LR AR TR - IR BN RS R HIZE A2 T
o rgEREFRESERE JRETFE (originalism ) FJFHHE
F A ErEIEY - RERMATER SR REE TENE
W BERRIERMET 2R A S FRIEAE - 2R
SEEEEA G EE R E e SRR (DS 8
TR R - AR A BRI B - EAZ T
FABRTEZ AR E e - ATREEUR B - 28 2 FRIEE—F
T2RE B BRI EERE R - (Rt B B R IR
[l E 2k R RS AT DA B - BRI K
A DUREREST © ST(b - B EREECS - MAREAEE - 8
WIS » FEA S FRIEMEG LA R b B E S T BRI - i
EHR TR I E AT TS e —(E S R R R TEA S
FHEIEE M o A0S boRAEE R R IERERT - IS A 2 R
ST B R — (AT B REAE T SR ek B EO A B 3 Sk g

13 See, e.g., LOUIS MICHAEL SEIDMAN, ON CONSTITUTIONAL DISOBEDIENCE (2012).

14 See, e.g., Michael S. Moore, The Dead Hand of Constitutional Tradition, 19 HARV. J.
L. & PUB. POL’Y 263 (1996); Michael W. McConnell, Textualism and the Dead Hand
of the Past, 66 GEO. WASH. L. REV. 1127 (1998). Cf. Daniel A. Farber, The Dead Hand
of the Architect, 19 HARV. J.L. & PUB. POL’Y 245 (1996). 4 < #- “originalism” ¥ %

TREL/ A& & U ETEBEZBRT RO L% L E 20
g edF R THIE H R 45 %, B (the original intentions of the framers) &% " k&
RoAas e FE2EE aFEREEL T i 2 1 & (the original
public meaning) %7 T h & | A &K - MR AL /R &ELEZDELEE » see
generally Keith E. Whittington, The New Originalism, 2 GEO. J.L. & PUB. POL’Y 599
(2004).

15 See JACK M. BALKIN, LIVING ORIGINALISM 42 (2011).

16 B4 R » £ 0ldor kst FIRBAEIL o 3 D FE LB B
F.43-93 (2000 ) ; see also Akhil Reed Amar, The Consent of the Governed:
Constitutional Amendment Outside Article V, 94 COLUM. L. REV. 457 (1994).
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% 2% EE S (meta-constitutional ) [5E! -

AT BE— (M S E LR B L - B
EEUR TATE A FRIEE - BIRAIEA 2 FRIBEME =R —
% R ABUS R R —E R AR R — st R AR
TERFEA S FHIRS - TS s E OER T EBR TR
R BRI TE A 2 FRREE ) Bk - EERET R T
B R E RS I R B O BN B R s B
TR BESEFEIRE B —EERR i R b
TS OB ]+ A ERIRE  REEIE A FRIE o SR
ISR A R S RSB SREUE » BIE 2 E R T AR
AERR  URMERIMEZ N EY (RELES) ZEEAZF
B EE 7 | IE RIS AR T S5 (R fREls
T BB E AR E SR BEABIIES Y - DUk
B IR i R S R AR - AR R
HUAS + B AAST R S DS B S R R TE & P
& o SERACCIEEELAME N B - (E IR E RN R
(AR « TR RT A b R (R S (e el G
88 6 SERZ B« R - AT B B T S AR
EHTE A FRIE S (RS R RGBT s R e — B R 1%
R WSS - RMEEEER LA TERNE S - (B2

17 See Larry Alexander, [Introduction, in CONSTITUTIONALISM: PHILOSOPHICAL
FOUNDATIONS 1, 1 (Larry Alexander ed., 1998).

18 B3> 2 B IRdh > F A 04cE 2o~ 3R 0 RE 5 FALE RBF
RS e B I 0 e L A4 S 0 IR E 2 > T 125-150 (2006
£ )o

19 B A2 2R EPFERL DAL FERREAT LM Raidsh o see
generally Adam M. Samaha, Dead Hand Arguments and Constitutional Interpretation,
108 CoLuM. L. REV. 606 (2008); see also Christopher J. Peters, What Lies Beneath:
Interpretive Methodology, Constitutional Authority, and the Case of Originalism,
2013 BYUL. REV. 1251 (2014).
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HFI—AERE R TEE — T rEREER - EEHmER
WU MOREIETE - 20 EAIRE EEBEREETE (P
PRECE S BUG T B B — R S RN S BUR E ARSI B R
&) 5 ASXABLIEARE Ry - el BEREAIEANZ FME - 2
PR « AR E SR SR o

AT EERIE R EE S - B IS CBRED - AL
WHHEEE ~ ST S B BB AT A T R A S R
ok eR /T ELS BRI TS SRR RRERS 18 (approaches) © (1) 24
B (2) 2R (3) (TESEH) BT - (4) FBHEFTR
(5) THRMAR - (6) BZblE ~ (7) KEEEHKARURE (8) &
BRI - 55/ R IR TR MO R A
B M S S RITEA Z FRIE S E s IR
ARG BRI - R BB E CIAE SR R - 10
RS EMEBIR AL FRE R E R R S
B LY (A P P SR S W SRR+ B PTAT DA R AT e
fBEERTT S « (a) MIEGM  RBEBEHES  (b) MIEERE -
KB RS 5 (o) RIBEERE Bk & 2 E2ea] DR - DUk
(d) ROREME - PR % 2 e —EEmRE™ - HERIEAZTF
RIS LB A TSPk, » REER Rk VE &
TER s —— TR {MIFC S FESS L A TR B DA (B (e R i 2 PR
T - MRt R DA R RS e B R ] - AR
AR T S R B S T E B AT BT,

ASCHIER —{Ef oy (BR22E0) - B MR BT o 1k

20 Nimer Sultany» # 17 - 22 87 020600 47 28 4 > 504 f#17 % I;E]fif’ﬁ‘%a d i~
b gé:,ﬁ L e N —‘ﬁ METZFATFREIRTFLALE TR
3 ; see Nimer Sultany, The State of Progressive Constitutional Theory: The Paradox
of Constitutional Democracy and the Project of Political Justification, 47 HARV. C.
R.-C.L.L.REV.371 (2012).
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IR A - #ER A S F R R — i R A m e Tamg X Lk
HRFEH RIS Z FRIER R FTESE T2E 0 - A3
ERamen T mihg - () g —sNZE D rlgg —HEE
HIFR ERE AR ~ PR DR i B T SR B R TS Bamdt A2 F
FIRE - B F e e e am Pl HERZ A 7B 17 Bl [m] S AR A T 2 -
(i) T AT DAHERRE T2 7 B G (R e i 5k » (23
M40 25 DAE R — B R =8 5 B A A% it Bl R 98 A 2 Tl REL R+ #
i RBEVEFTEHENERBUIEEEZMBENA 58
('severability ) 5 @9 (il BA#EagE - T EH G B AE S HAVER
(reasonable disagreement ) ° (iii ) ASFEA_FEEFEBUR A5G
it 2 EFEHEHEERILS (d) BEERK » REE—HHEKK
MR EEMFERRI ARG AL TEEEGHER 55— HH
Hlpkz T RMEERS—EE ARDEEE M - EIRIEE 2 ZHEH]
HIATAFIRIARER B E T - R MARFEER R A A R B
BUaHIE - R —E R BRI B — (7 —— I n e
HIEGRBRERE - BULMmE - —HEBRR T EE S - EH
BERE AN Z FRE - AN B HRERE (@t BRI R B H:[FRE 5
& IR E B B REEE U B E W R 2858 (Bt A &
BRI e

oA A2 T ER RS RREEL T

BRSEANZ FRIERGREE - HEE o] DU E] 1 8 A A AR
JEEE R AR o EAE » Fef— AR m BB R R A
JER Thomas JeffersonEiThomas PaineZ A ; {8 5EEE R H WY
OEEHFR AR BAAtE "TIRE, ENEgEEE T RK
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AR - s — 2 HHEdmund BurkeZB T ; A1 K e
T3S PRELZ TR KR R S R ) AR L P S

T - EEHEERE I Y James MadisonHIZ EIFH TH=
e | HOMRSE © MOBFEERHAIHAIN SR » thak A S Rar s
7 BUGE TSR SRR - SE AR T T R
B MR S B S R R - 55 H - BRI
IRAT DRGSR A R AR T B84 (the Jeffersonians ) ~ " AH7EA |
(the Burkeans) Ei T Z&H#{ | (the Madisonians ) ; HEHRITEA
RS RE  OASERE  BEH T RS RS - i
RF R HERBIIE T -

"FE A FRIME | SE(ERE 0 BER19704EM  EAH R 25
ERE— (B FEE - KBS - BB RS - HE R
WA S TR SRR B AYEERT B -

21 See Jefferson, supra note 1; Thomas Jefferson, Thomas Jefferson to Samuel Kercheval,
July 12, 1816, in THOMAS JEFFERSON: POLITICAL WRITINGS 210 (Joyce Appleby &
Terence Ball eds., 1999); THOMAS PAINE, RIGHTS OF MAN AND COMMON SENSE
(Everyman’s Library 1994) (1915).5 **Painesng st 8 » 4 A ML F > {2
RATMAE o FRY A 8K6H » F90-99 (1993 £ )

22 See BURKE, supra note 2.

23 See 1 James Madison, James Madison to Thomas Jefferson, February 4, 1790, in
LETTERS AND OTHER WRITINGS OF JAMES MADISON 503 (1865); see also JAMES
MADISON, ALEXANDER HAMILTON & JOHN JAY, THE FEDERALIST PAPERS (Penguin
Classics 1987) (1788).

24 k= iﬁt“ R2AF P RHEA Y NRRHE Fre LB ] L T O
oo B - BAGTIOL B 0 F 4 A RE A iR hER NG
FRE R FRAAE NI OIFR —E Rt L Bo- BRlG > FusEA
¢ FE =% 0 119 > F 35-82 (2004# ) - “Jeffersonians”— 4 g ¥ i fsf s i
A& —"ﬂ" g8 —*Ff Pk e s (13 %) 5 “Burkeans”#? “Madisonians” 57:%
EE o MY PR KB LIRS AR Y chk N o iz L Tid
R oMRETAEL PFE W cdoF BRI R L A E L
Bt T i ~THp i 2 T @i At R Yae it
* > see also SUNSTEIN, supra note 11; Cass R. Sunstein, Constitutional Personae,
2013 Sup. CT. REV. 433, 433-60 (2013).

25 See, e.g., JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL
REVIEW 11 (1980); Paul Brest, The Misconceived Quest for the Original
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1980AEARAMALARE » — H AR A B E R A B R T AR
PEE 2R = R AL E Z 2 5mE Ik - 55— AmEATnTEE
BN EEHT R RE TR ERIERETRE IENE RS
ZFmIGE— SR LR - ERRENEAZ FREECAREER R
EREMEEHGREREEL - M5 A EHERERE
PERBE e N Z FRIEMFMM S L7544 NIRRT RSN
[BlETE A B IEN 2 F R 2 A EEUR EATRABKE « i< B
AT AR E 2 —(E PRI R B A Skt - B MEE 28 E —%K
T ERY A B R KU A G Gma (E R - ARtz
BT A RN EEE - R EBOAE S 2 T8l S - Cass
SunsteinfX KEBHEEE - BE I L A7 2and 2 ) (“a
constitution of many minds”) 2T BAATE A 2 R RER T S
Rt EOR FRlREAE -

FIRRGE T IEEAL  BRD - R - SEEZSEAZTF
IR MR EmEE - ASCIEmT — 2 Ay S B R B Em e o
HR BEAR  PTREHS T R B R R AR R R E A A
BRNBERK &/ ERE S HELL (1) 3%~ (i) R -~ (i)
(7ESERY) BHEAIHE ((pre-)commitment ) ~ (iv) FEH (rightness ) »
(v) ARTHE -~ (vi) FEEER -~ (vil) KEFGE (anti-fidelity )
PR (viil) FoFaYAGRELEESZ » (E R RBERIRASE - AL 2L
FEBARA S AR S B e R RE RS AR - TEERRAVRT Rkt T - AU
RS e B (B EAREL) EETGNER  AATER

Understanding, 60 B.U. L. REV. 204, 225 (1980).

26 BT MY RA S REL KB T R F i & (popular constitutionalism) i
Wi 2 > A 2 R EE S see, e.g., Todd E. Pettys, Popular Constitutionalism and
Relaxing the Dead Hand: Can the People Be Trusted?, 86 WASH. U. L. REv. 313
(2008); Reva B. Siegel, Heller and Originalism’s Dead Hand—In Theory and
Practice, 56 UCLAL. REV. 1399 (2009); lan C. Bartrum, Originalist Ideology and the
Rule of Law, 15 J. CONST. L. HEIGHTENED SCRUTINY 1 (2012).

27 See SUNSTEIN, supra note 11.
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AP H BN R A A BRI AN R R R 5 — (AR
MEBEREREZEZR (JRAIRNATEERIIES () HERH
s > WATRERES ~ OFA T BUE A PERAMERERRE o AR
BT~ fmadiE /AR RS (S B A e S LAARME R (2R RE

Pt RCHEE N > ARERPAHE R AR RS SRR ~ FEECERIR > &

e

TER -
T

REFEN Vi B ENIENZ FHRERE —EEG 2 TER
M 2 ) B > EANZTF > HEERFNS - 2@
"R ) ERARE —EFERRAVRE - sERRAYTEE
IR MRERy - FERERFPIE T - SinBMRIRAE A ZIEA - T
2 (B) & - BMTATDURERRAISERIE "Rk ) Bl ik
EFENREEREE ) (the legalist approach ) : & &l e X Y
B M Tt ) TEEE ) BT R RS — e E it
At BN —EEIE TRSEANZ T HE - ARSE(EEE T 52
M B REEIES - AR Pt R e T H A AR 1 T - A
EMEEAE—(EZRRATER _ BT - MRZRRAIEE 2 AT aER H
MR EZERT

Lillian BeVieria (\f EBEFERZEVXHINERTESE » AL
EEMEHRA S FRIEN - YHFHEEA LR  (F) R
BUVEIT B RSRE (8) BRI ™ - falE " %
TEE I EEREAE MG ) S (HE IR - BeVierE SeEIE T —(H
R :T(#1dF (2288 22F5)) % iFemgpidd
(veeeee Jo B o L ke g eni —‘ﬁ#ﬁéﬁ#’:é&k 7 ch

28 M- B KA K2 FiEfEEILG DR L% F o see Akhil Reed Amar, Foreword:
The Document and the Doctrine, 114 HARV. L. REV. 26 (2000).
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RS o3RG AAM %G 2P BeVienZ FTLUSIEM - 2K it
SRR — B RIRIRTE | TR PTAT DU Be VierFT £ H e e i
BRATT 2R (R ) SRMDERARE THA ) AR T A
) —ELER - FARMIES SRR AR  (Fi2) 7F
RS ERIBUATRFIE T (A —(EF0E 25 B DL R
PR - EREORRE T2 L (12 £33 L)
#0205 () MARHIEE DEEE TS Ty E MR
EIERIENIIE » SRR RS DR R T BT - TR
BRI N2 FRIBDEHAER] - RN g B — (e
Ve HHERERC - 3R - 7EBeVierl L I T A FUE
56N BE N E RIS E S SR ER T
oo TIEERERER B T A, B TR, -
Robert BorkEilFrank EasterbrookZ A\ EHA%E A 2 FR AT iy [al
o P AT DA (D Be Vier g E: -

KIEAEHE AN BeVieramaa Y (BIHel ) (E2MHY (FifE
2 ) BLIRHE AR - R ERGRIBUGTR P IE TR RMIG &
MEEE PG RAR ER - REEIERHAIERG RN E (LUGETE
) %2 ERMTT LUS IEE RIS FRR ekl - AR
A B A sER 2 —E A E R 2 G el e Em i
We 7 #EEBMArRRFRIELERAY Tkl ) HE o EERE " R
G (rule by law) TIELHE 2 BeViersliF A Ml it F iR AVHE— 5 5
- (HEAY (HTEE2 ) BR TR NRE R HEEIRETF 2 AR

29 Lillian R. BeVier, The Moment and the Millennium: A Question of Time, or Law?, 66
GEO. WASH. L. REV. 1112, 1115 (1998).

30 Id.

31 Id. at 1116.

32 See ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE
LAW 170-76 (1991); Frank H. Easterbrook, Textualism and the Dead Hand, 66 GEO.
WasH. L. REV. 1119 (1998).
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FIREEE /NI - EBeVierfamash » BRI R IR
HAR bR "YU SRR BeViersd B AETE 7 =S A 2 FH
R RA A S Em R TP YTE R - K1 - BIEE B MR Efa s 2
AT GER—(EEKAERZ) » BeVierth HEBEH T IEA 2 FH
ENERIEES MR ) 83 TENER (TER—EEES
FERE) OB B - WEZER AT HENERH

B,

AR BeViersnZa Ty (FTEL2 ) BOBY T —E BB ElE Bk
HURIRERL T o6 B A HITEE A B 1R ) 2 (HHJoseph Razffi
SRR AR - IR (F53 ) BR  Bs S - ®BITR
fEsR— e PG TR — T A e — R a R
BEEE - FREA i EEEEEANRRD R 2RETEA - 38
[EFHEARFHRETA - BRI (A1) CREZTHAZF
FERE & B R AR T 8« SRS - FE A SRRERATRITY - AR
— I E RO et R R B TRIES - IR T AR L (e
{A i < WE 2 Frank Michelman Fi7 7§ 0 B JE B 550 % (legal
nonvolitionists ) FEF A Z R  EEAR BRI B TL e e
2 B BT (MR EREH EEWEL) *° - Frank
Easterbrook tH 2 H TRHMIIEE (T H A T3 4 5 3t 50573 38
A- i 30 - A PEFR s FAhTENE (o] LF]5
AP IR AR A AT B o EaE 2 S R A EF S TP

Y 8 - v . L, . s 37
mlf—‘ﬁ‘iﬂ?&—ﬁsf'\’ mAEFE B AR AN BREAR T | HMEE

33 See Moore, supra note 14, at 264-65; Jed Rubenfeld, On Fidelity in Constitutional
Law, 65 FORDHAM L. REV. 1469, 1477 (1997).

34 See Raz, supra note 6, at 164-69.

35 See CHRISTOPHER L. EISGRUBER, CONSTITUTIONAL SELF-GOVERNMENT 10-45 (2001).

36 See Frank 1. Michelman, Constitutional Authorship, in CONSTITUTIONALISM:
PHILOSOPHICAL FOUNDATIONS 64, 68-74 (Larry Alexander ed., 1998).

37 Easterbrook, supra note 32, at 1120.




EHRZHRAZFRA 149

ERRIBR R FRERTL + 3 — (e e DR TE N LR
B MRS LA RRTARIT ) ARG ; TR
EHERMMR - BRI MER LA SEE S
DRERMEES - bR AREATE A 2 F IR R e
B TR Tl — R TS

= ;}?Llj‘flj

1178949 H 6 H #iMadisonHJE(EH » Jeffersondl " #HE— 1 tH:
REUEEEE ) B TR G TR ) AR GRS - 1617904
2 H4H#&Teffersonf[o(EFEEE » MadisonHl| 2 H i T " 5 AFER - %
AT, TERT - FRREITE , SR - RITREEE - B
E B S 55 s AR S R B T8 - U Jeffersonii ]
A AR BB R AR T &M% |+ fiMadison]
RIS HBI AR TEE | - RIS THs
DUFI 80 T R SR HMERE RS 8, (the utilitarian approach) : &
SR ESTE A 2 TR AR A T P & TR B AR & Rl 8 4
PRt Sl EL SR B Pk L S s B SR o A
MG R E R AR+ AR A A SR
G ATEEIRS » TS (R AR B2 © WO - 13l - 1
NG E R RS E S R TR
AR A A - SR I E R A YA 2 eI
SEHE o

—HEFIERIEANZT B —ERERER - A IEE(E—E
ERCCEEARER - wUR ERERE S R AR R T - —EE
AR AP R B F GRS L — A SRR - (TS
Hamae (1) EACEFRAFEERBRAATRE 7 LA

38 See Jefferson, supra note 1.
39 See Madison, supra note 23.
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(common law constitutionalism ) FffE&HY T iERIEE | HSZ8R -
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40 See Holmes, supra note 10.

41 Id. at 230-35.

42 Id. at 227.

43 Id. at 240.

44 See David A. Strauss, Common Law, Common Ground, and Jefferson’s Principle, 112
YALE L.J. 1717 (2003); DAVID A. STRAUSS, THE LIVING CONSTITUTION (2010).
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45 See McConnell, supra note 14, at 1130.

46 B E R FFE I KT HE /T > see generally Daryl J. Levinson, Parchment
and Politics: The Positive Puzzle of Constitutional Commitment, 124 HARV. L. REV.
657 (2011).

47 See, e.g., DANIEL KAHNEMAN, THINKING, FAST AND SLOW 289-309 (2011).

48 See Levinson, supra note 46, at 697-98.
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49 Id. at 670.
50 Id. at 714-15.
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51 See HOMER, THE ODYSSEY 210-16 (Robert Fitzgerald trans., Farrar, Straus and Giroux
1992).

52 See, e.g., Levinson, supra note 46, at 661, 672-80. B> TspLenp A5 & 22 T g
AR s REA AL ALEIF  REERA LR BN g B en
FEFE-ReANWFEL DI LA T'F*‘ﬁ AR A2 RBIF A EFEEA
£ BRRA 0 E 0 TGFLS) fRAGR, FRERHS % L LAF R AH
WA BIEE L 0 AT BRI LN R IR R E Y F -

53 See, e.g., Holmes, supra note 10, at 237; Samuel Issacharoff, The Enabling Role of
Democratic Constitutionalism: Fixed Rules and Some Implications for Contested
Presidential Elections, 81 TEX. L. REV. 1985, 1988 n.13 (2003).

54 Jon Elster, Dont Burn Your Bridge Before You Come to It: Some Ambiguities and
Complexities of Precommitment, 81 TEX. L. REV. 1751, 1754 (2003).

55 See JON ELSTER, ULYSSES AND THE SIRENS: STUDIES IN RATIONALITY AND
IRRATIONALITY 93-96 (1979).
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56 MR gmER Y Hea Al Bi® i s see generally Russell Hardin,
Constitutionalism, in THE OXFORD HANDBOOK OF POLITICAL ECONOMY 289 (Barry R.
Weingast & Donald A. Wittman eds., 2006).

57 See JON ELSTER, ULYSSES UNBOUND: STUDIES IN RATIONALITY, PRECOMMITMENT,
AND CONSTRAINTS 88-174 (2000).

58 Id. at 96; see also Levinson, supra note 46; John Ferejohn & Lawrence Sager,
Commitment and Constitutionalism, 81 TEX. L. REV. 1929 (2003).

59 Jeremy Waldron k> £ 2 B xend £ > HFE 0T Lp A LB 54 o
F+ 4] 5 see JEREMY WALDRON, LAW AND DISAGREEMENT 255-81 (1999).
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60 ELSTER, supra note 57, at 170.

61 See Holmes, supra note 10, at 215-21; Levinson, supra note 46, at 697-716.

62 See JED RUBENFELD, FREEDOM AND TIME: A THEORY OF CONSTITUTIONAL SELF-
GOVERNMENT 163-77 (2001).

63 See id. at 116-30; see also JED RUBENFELD, REVOLUTION BY JUDICIARY: THE
STRUCTURE OF AMERICAN CONSTITUTIONAL LAW 71-98 (2005).
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64 RUBENFELD, supra note 62, at 129.
65 RUBENFELD, supra note 63, at 89.
66 See id. at 96-98.

67 Id. at 96.
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68 Id. at 135-41.

69 Id. passim; RUBENFELD, supra note 62, passim.

70 See, e.g., EISGRUBER, supra note 35; Lawrence Sager, The Domain of Constitutional
Justice, in CONSTITUTIONALISM: PHILOSOPHICAL FOUNDATIONS 235 (Larry Alexander
ed., 1998).
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71 See, e.g., Frank 1. Michelman, IDA’s Way: Constructing the Respect-Worthy
Governmental System, 72 FORDHAM L. REV. 345, 357-58 (2003).

72 Id.; see also JAMES E. FLEMING, SECURING CONSTITUTIONAL DEMOCRACY: THE CASE
OF AUTONOMY 210-27 (2006).

73 See RONALD DWORKIN, JUSTICE FOR HEDGEHOGS 321-23 (2011).

74 See Samaha, supra note 19, at 646-51.

75 See Michelman, supra note 36, at 82-83; see also JOHN RAWLS, POLITICAL
LIBERALISM 217 (rev. ed. 1996) (proposing the liberal principle of legitimacy).
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76 Michelman, supra note 36, at 81.

77 See McConnell, supra note 14, at 1128-29.
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g Feeip B A & ; see John O. McGinnis, The Original Constitution and Our
Origins, 19 HARV. J.L. & PUB. POL’Y 251 (1996) B **4a =Bk X & 3 > see
PLATO, REPUBLIC 240-49 (Robin Waterfield trans., Oxford University Press 2d ed.
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79 Cf. RUBENFELD, supra note 62, at 130.

80 See John O. McGinnis & Michael B. Rappaport, 4 Pragmatic Defense of Originalism,
101 Nw. U. L. REv. 383 (2007); John O. McGinnis & Michael B. Rappaport, The
Condorcet Case for Supermajority Rules, 16 SUP. CT. ECON. REV. 67 (2008); John O.
McGinnis & Michael B. Rappaport, Originalism and the Good Constitution, 98 GEO.
L.J. 1693 (2010).

81 Id. B *+Condorcetts % B TI2 A grip W2 A 38 i Y 2333 o see, e.g., CASS R.
SUNSTEIN, INFOTOPIA: HOW MANY MINDS PRODUCE KNOWLEDGE (2006); ADRIAN
VERMEULE, MECHANISMS OF DEMOCRACY: INSTITUTIONAL DESIGN WRIT SMALL
(2007).

82 Adam Samaha#f*tCondorcetlz % B 32 4 F 2 I L g * 102 FlEL >
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# » see, e.g., MARK A. GRABER, DRED SCOTT AND THE PROBLEM OF CONSTITUTIONAL
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(2010).

84 See generally SUNSTEIN, supra note 11.

85 Id. at72.

86 Id. at 94-95.

87 Id. at 101-06.
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The Dead Hand Problem of Constitutional
Democracy:

A Study of Constitutional Authority
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Abstract

Why should or shouldn’t we the living be ruled by an old
constitution that embodies “the dead hand of the past”? This vexing
question about the very authority/legitimacy of an aged constitutional
order has generated a grand debate throughout the history of modern
constitutionalism, and the answers we give to this question have
profound implications to the meaning and possibilities of constitutional
self-government as a political project of democracy. This article explores
what a general theory of constitutionalism may come to term with the
normative challenges the dead hand problem poses to each and every
multi-generational constitutional democracy. Specifically, it looks into
whether and how the ways we handle the dead hand problem may
transform the ways we think of constitutional authority. From a review
of the constitutional theory literature of the past two decades, this article
identifies and analyzes eight paradigmatic “approaches” to this difficulty.
All things considered, this article sides with Frank Michelman and
argues that (i) the dead hand problem prompts us to rethink the authority
of an old constitution, which may be nothing more than a “constitutional
modus vivendi” for we the contemporaries. (ii) The normative
contestation over this problem can never be settled once and for all, as
reasonable people may disagree over the “temporality” and the
“severability” of a constitutional order. (iii) How to deal with the dead
hand problem is ultimately a judgment call for every member of the
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polity, and the process and substance of the collective decision a given
democracy makes in this regard say a lot about her constitutional identity.

KEYWORDS: the dead hand problem, authority, legitimacy, written
constitutionalism  democracy, (pre-)commitment,
rightness, popular sovereignty, constitutional faith,
originalism, lining constitutionalism.




