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Marriage Equality and Legal Mobilization:

The Litigation and Legislative Actions before Judicial Yuan
Interpretation No. 748

Hsiao-Wei Kuan*

Abstract

On May 24, 2017, the world was impressed by the decision made
by the justices of the Constitutional Court in Taiwan regarding the
constitutionality of the legal ban on same-sex marriage The decision of
the Constitutional Court (hereinafter “the Court”) concludes that
denying two persons of the same sex the equal right to marry violates
both their equality and the constitutional right to marry. At first glance,
international observers may soon conclude that Taiwan’s court victory
on same-sex marriage is another example of marriage equality activism’s
adoption of litigation as a strategy to achieve social reform. Such
observation will immediately trigger the debate that whether the court is
a better place than the Legislative for radical social reform such as
legalization of same-sex marriage.

Most of the opinions in such debate, no matter what side thay are
on, have assumed that social activists view these two paths, the
Legislative and the courts, as contradictory to each other. By examining
the process of Taiwan’s marriage equality movement before the Court’s
decision, this paper found out that social activists in the marriage
equality movement in Taiwan adopted legal mobilization as a
complementary strategy when the legislative action encountered
obstacles. This paper thus argues that the marriage equality movement in

*  Associate Professor, Department of Law, National Taipei University.




378 CEEMFILBREHY #+ %

Taiwan viewed these strategies, both legislation and litigation, as parallel,
rather than mutually exclusive, paths to achieve its goal.

KEYWORDS: legal mobilization, social movements, marriage equality,
constitutional petition, Judicial Yuan Interpretation No.
748, same-sex marriage.




