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12 Linda Bosniak, Persons and Citizens in Constitutional Thought, 8 INT’L. J. CONST. L.
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15 Martin Ruhs, Protecting the Rights of Temporary Migrant Workers: Ideals versus
Reality, in TEMPORARY LABOUR MIGRATION IN THE GLOBAL ERA: THE REGULATORY
CHALLENGES 299, 301 (Joanna Howe & Rosemary Owens eds., 2016).
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Res. 45/158, International Convention on the Protection of the Rights of All Migrant
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Dec. 18, 1990, U.N. Doc. A/RES/45/158 (entered into force July 1, 2003).

19 Martin Ruhs, The Potential of Temporary Migration Programmes in Future
International Migration Policy, 145 INT’LLAB. REV. 7, 8 (2006).
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23 F.g., MANISULI SSENYONJO, ECONOMIC, SOCIAL AND CULTURAL RIGHTS IN
INTERNATIONAL LAW 425 (2d ed. 2016); BEN SAUL, DAVID KINLEY & JAQUELINE
MOWBRAY, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL
RIGHTS: COMMENTARY, CASES, AND MATERIALS 315 (2014).

24 G.A. Res. 2200A (XXI), International Covenant on Economic, Social and Cultural
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Social Charter (Revised), at Part 1 § 9 18, 19, opened for signature May, 3 1996, E.T.S.
No.163 (entered into force July,1 1999).

26 M. MAGDALENA SEPULVEDA, THE NATURE OF THE OBLIGATIONS UNDER THE
INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 259
(2003).

27 U.N. Commission on Human Rights [hereinafter UNCHR], Note verbale dated 5
December 1986 from the Permanent Mission of the Netherlands to the United Nations
Office at Geneva addressed to the Centre for Human Rights (“Limburg Principles”),
942, 43rd Sess., UN. Doc. E/CN.4/1987/17 (Jan. 8, 1987).

28 Economic and Social Council [hereinafter ECOSOC], Comm. on Econ., Soc. and
Cultural Rights, The Right to Work, General Comment No. 18, Adopted on 24
November 2005, Article 6 of the International Covenant on Economic, Social and
Cultural Rights, § 6, 35th Sess., U.N. Doc. E/C.12/GC/18 (Feb. 6, 2006).
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32 UNCHR, supra note 27, at q 12(b)(1).

33 Id. at923.

34 ICRMW, supra note 18.

35 UNCHR, supra note 27, at q 18.

36 ECOSOC, Comm. on Econ., Soc. and Cultural Rights, General comment No. 23
(2016) on the right to just and favourable conditions of work (article 7 of the
International Covenant on Economic, Social and Cultural Rights), {1 5, 65(a), 44th
Sess., U.N. Doc. E/C.12/GC/23 (Apr. 7, 2016).
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38 UNCHR, Limburg Principles, supra note 27, at § 36. See also MATTHEW C. R.
CRAVEN, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL, AND CULTURAL
RIGHTS: A PERSPECTIVE ON ITS DEVELOPMENT 168 (1995).

39 ECOSOC, Comm. on Econ., Soc. and Cultural Rights, General comment No. 20:
Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the
International Covenant on Economic, Social and Cultural Rights), § 27, 42nd Sess.,
U.N. Doc. E/C.12/GC/20 (July 2, 2009).
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eds., 2009).
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91 CESCR, Concluding Observations: Libyan Arab Jamahiriya, § 16, UN Doc. E/C.12/1/
Add.15 (May 20, 1997).
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95 RYSZARD CHOLEWINSKI, MIGRANT WORKERS IN INTERNATIONAL HUMAN RIGHTS LAW:
THEIR PROTECTION IN COUNTRIES OF EMPLOYMENT 130 (1997).

96 Supra note 88, 9§ 424.

97 E.g. “the Committee recalls that refusal of entry or repatriation on the grounds that the
worker concerned is suffering from an infection or illness of any kind which has no
effect on the task for which the worker has been recruited, constitutes an
unacceptable form of discrimination” (emphasis added). ILO, Direct Request
(CEACR) - adopted 2013, published 103rd ILC session (2014):Migration for
Employment Convention (Revised), 1949 (No. 97)- Belize (Ratification: 1983), https://
www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100 COMMENT ID:
3126877; ILO, Direct Request (CEACR) - adopted 2008, published 98th ILC session
(2009):Migration for Employment Convention (Revised), 1949 (No. 97) - United
Kingdom of Great Britain and Northern Ireland (Ratification: 1951), https://www.ilo.org/
dyn/normlex/en/f?p=1000:13100:0::N0:13100:P13100_ COMMENT ID:2300593. %
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98 “The Committee recalls that Article 8 does not concern the admission or entry of
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workers to Trinidad and Tobago but the maintenance of the right of migrant workers
who have already been admitted on a permanent basis to continue to reside in the
country in the event of incapacity for work. It wishes to point out that security of
residence of permanent workers is one of the most important provisions of the
Convention. Where this right is not effectively applied, permanent resident migrants
find themselves living under the constant threat of repatriation” (emphasis added ).
ILO Direct Request (CEACR) - adopted 2008, published 98th ILC session
(2009):Migration for Employment Convention (Revised), 1949 (No. 97)- Trinidad
and Tobago (Ratification: 1963), https://www.ilo.org/dyn/normlex/en/f?p=1000:131
00:0::NO:13100:P13100_COMMENT ID:2300701.

99  CHETALL, supra note 66, at 203-04.

100 SAUL, KINLEY & MOWBRAY, supra note 23, at 316.
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102 CEACR, supra note 88, 9 359.

103 [d. 9 355.

104 Ryan & Mantouvalou, supra note 63, at 200.
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107 ILC, supra note 58, § 779. “The Committee considers that where a system of
employment of migrant workers places those workers in a particularly vulnerable
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position and provides employers with the opportunity to exert disproportionate
power over them, this could result in discrimination based on the grounds of the
Convention [No. 111]”.

108 E.g., CESCR, Concluding Observations: Portugal (Macau), 4 18-19, UN Doc.
A/57/18 (Dec. 1, 2000); Committee on the Elimination of Racial Discrimination,
Concluding Ovservations: Denmark, § 120, UN Doc. E/C.12/1/Add.15 (May 20,
1997). igA@ iy 2 chd K3 KRR Sobe B R D RenfES]

109 Juridical Condition and Rights of the Undocumented Migrants, Advisory Opinion
OC-1 8/03, Inter-Am. Ct. H.R. (ser. A) No. 18,9 97-110 (Sept. 17, 2003). # ' £ &
Bl gt £ 0 E A BB A2 B o RERBALE L sE Fik ko
% » JAMES CRAWFORD, THE INTERNATIONAL LAW COMMISSION’S ARTICLES ON
STATE RESPONSIBILITY: INTRODUCTION, TEXT AND COMMENTARIES 188 (2002);
Sandesh Sivakumaran, Impact on the Structure of International Obligations, in THE
IMPACT OF HUMAN RIGHTS LAW ON GENERAL INTERNATIONAL LAW 133, 145 (Menno
T. Kamminga & Martin Scheinin eds., 2009).

110 Inter-Am. Ct. H.R., supra note 109, § 101.

111 7d. §133.
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112 4. 99 135-136.

113 Id. § 173(9).
CESCR#:-% &P+ 23BN AEENS L < T X FFG e 0 CESCR,
Concluding Observations: Japan, § 21, UN Doc. E/C. 12/JPN/C/3 (June 10, 2013).

114 Ryszard Cholewinski, The Human and Labor Rights of Migrants: Visions of Equality,
22 GEO. IMMIGR. L.J. 177, 202 (2007); see also 1ILO, Direct Request (CEACR) -
adopted 2012, published 102nd ILC session (2013)Migrant Workers
(Supplementary Provisions) Convention, 1975 (No. 143) - North Macedonia
(Ratification:1991), https://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:131
00:P13100_ COMMENT ID:3087344. “The Committee recalls that Article 10 of the
Convention [No. 143] requires ratifying states to declare and implement a national
policy designed to promote equality of opportunity and treatment in respect of
employment and occupation, of social security, of trade union and cultural rights and
of individual and collective freedoms of persons who are as migrants or as members
of their families lawfully in the territory, and that this policy should cover both
permanent or temporary migrant workers”.

115 Ryszard Cholewinski, International Labour Law and the Protection of Migrant
Workers: Revitalizing the Agenda in the Era of Globalization, in GLOBALIZATION
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AND THE FUTURE OF LABOUR LAW 409, 418-19 (John D. R. Craig & S. Michael Lynk
eds., 2006); Judy Fudge, Precarious Migrant Status and Precarious Employment:
The Paradox of International Rights for Migrant Workers, 34 COMP. LAB. L. POL’Y J.
95, 123 (2012).

116 Olney & Cholewinski, supra note 64, at 277.

117 Cholewinski, supra note 115, at 417.

118 CHETAIL, supra note 66, at 206.
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Can Equal Protection for Workers as an
International Human Right Transcend
State Borders?:

The Hard Case of the Temporary Migrant Worker
Programme in Taiwan

Ya-Wen Yang*

Abstract

Taking Taiwan’s temporary migrant worker (TMW) programme as
an example, this article investigates the dilemma that TMW programmes
impose on foreign worker’s human right to employment equality. TMWs
have dual identities of workers and foreigners. Being workers, they are
entitled to equality to and at work without prejudice to nationality under
the international human rights law; whereas being foreigners, they are
subject to border controls which condition their entry, stay and access to
the labour market of the receiving state. The international human rights
doctrine on employment equality is generally deferential to the border
regime. However, an irreconcilable tension emerges when border
controls that constitute key characteristics of the TMW programme
adversely affect TMWSs’ working conditions. At this juncture, shall the
human rights law insist on equal working conditions, emphasising on
TMWs’ being workers; or defer to border controls, focusing on their
being foreigners? This article first examines the doctrine of foreigners’
equal right to and at work. It then demonstrates how such a tension
prevents the equal protection law from addressing gross employment
discrimination against TMWs in the four aspects of Taiwan’s TMW
programme, namely (1) forced rotation, (2) frequent health checks, (3)

% Post-Doctoral Scholar, Institutum Iurisprudentiae, Academia Sinica.




e b AL & T EE ] 285

deprivation of employment mobility and (4) monitoring workers’
whereabouts. It concludes by proposing a balancing approach which
better accommodates TMWs’ equal rights at work under the border
regime.

KEYWORDS: migrant workers, guest workers, the right to work, rights at
work, equal protection, ICESCR (the International
Covenant on Economic, Social and Cultural Rights)
ICPRMW (the International Convention on the Protection
of the Rights of All Migrant Workers and Members of
Their Families), ILO (International Labour Organization),
border control.




