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207 Van Der Kar et Lissaur Van West c. France, No. 44952/98 et 44953/98, Cour
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The Infringement of the Right to Trial
within a Reasonable Time and Its Remedy:

On State Liability for the Excessive Length
of Civil Proceedings

Wei-Yu Chen*

Abstract

As a human right, the fundamental procedural right guarantees that
the parties are entitled to a final decision within a reasonable period of
time, which is also derived from a constitutional requirement based on
the rule of law. This assertion corresponds also to regulations of
international public law, such as Art. 6 I of the European Convention of
Human Rights and Fundamental Freedoms or Art. 14 of the International
Covenant on Civil and Political Rights. There is no doubt that the
infringement of this right, as international agreements confirm, should
give rise to an effective remedy, despite the fact that the actor violating
the time requirement exercisesjudicial power and therefore demands
more or less a differentiated treatment regarding the need for
independence. However, differing from other kinds of breaches of
procedural rights, an effective remedy for the excessive length of
proceedings, by its nature, can only be sought in prevention during
pending processes or be monetarily compensated ex post. As a result,
with respect of Taiwanese civil procedural law, it should be studied
whether and how a complaint of failure to act functions and to what
extent the State Compensation Law serves the stated purpose. In view of
the universality of human rights protection, this article follows a
comparative approach, paying particular attention to the case law of the
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European Court of Human Rights and the evolution of German state
liability law. It aims to provide guidelines for the interpretation of related
Taiwanese law.

KEYWORDS: right to trial within a reasonable period of time, procedural
rights remedies, state liability for defective judicial service,
judicial privilege, Article 6 I of the European Convention
of Human Rights and Fundamental Freedoms (ECHR).




