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R IF s E#E - ( constitutionalization of democratic
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I 4p B o 52F" § > see, e.g, ALEC STONE SWEET, GOVERNING WITH JUDGES:
CONSTITUTIONAL  POLITICS IN EUROPE (2000); RAN HIRSCHL, TOWARDS
JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE NEW CONSTITUTIONALISM
(2004); Richard H. Pildes, Foreword: The Constitutionalization of Democratic
Politics, 118 HARV. L. REV. 28 (2004); SAMUEL ISSACHAROFF, FRAGILE DEMOCRACIES:
CONTESTED POWER IN THE ERA OF CONSTITUTIONAL COURTS (2015).

2 WAL P RV B FUT T 0 see, e.g., C.NEAL TATE & TORBJORN VALLINDER
EDS., THE GLOBAL EXPANSION OF JUDICIAL POWER (1995); HIRSCHL, supra note 1.
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4 See, e.g., Nathaniel Persily, Suing the Government in Hopes of Controlling It: The
Evolving Justifications for Judicial Involvement in Politics, 5 U. PA.J. CONST. L. 607
(2003); Pildes, supra note 1; # 7 Bl > et {12 B2 B AIEE R A E
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FTEERI =055 3E ;;s;m ;ﬁa;sa—* ’32ﬁF » F43-59 (2002 ); %
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BRI s A m%ﬁ& > 324 > F82 96 (2002# ); FE 4 > &
#ﬁfaém‘w PREPZER— AR HRFI 20 2@+
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6 See Plldes supra note 1; Heather K. Gerken, Lost in the Political Thicket: The
Supreme Court, Election Law, and the Doctrinal Interregnum, 153 U. PA. L. REV. 503
(2004); DAVID ROBERTSON, THE JUDGE AS POLITICAL THEORIST: CONTEMPORARY
CONSTITUTIONAL REVIEW (2010); Richard L. Hasen, Judges as Political Regulators:
Evidence and Options for Institutional Change, in RACE, REFORM, AND REGULATION
OF THE ELECTORAL PROCESS: RECURRING PUZZLES IN AMERICAN DEMOCRACY 101
(Guy-Uriel E. Charles, Heather K. Gerken & Michael S. Kang eds., 2011).
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%%~ PREREA (decision costs ) DAz $ERRAEAS (error costs) [ @ 1
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7 See CHARLES L. BLACK, JR., THE PEOPLE AND THE COURT: JUDICIAL REVIEW IN A
DEMOCRACY (1960); CASS R. SUNSTEIN, ONE CASE AT A TIME: JUDICIAL MINIMALISM
ON THE SUPREME COURT (1999).

8 MAAF A ABMEAATAZ H AT 2R AWM AT > see SUNSTEIN,
supra note 7.

9 See also Alec Stone Sweet, Constitutional Courts, in THE OXFORD HANDBOOK OF
COMPARATIVE CONSTITUTIONAL LAW 816, 827 (Michel Rosenfeld & Andrés Sajo eds.,
2012).

10 See, e.g., MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS
(1999); JEREMY WALDRON, LAW AND DISAGREEMENT (1999); RICHARD L. HASEN, THE
SUPREME COURT AND ELECTION LAW: JUDGING EQUALITY FROM BAKER V. CARR TO
BUsH v. GORE (2003);, E & % » s T#Al2 k) | TH Rt <2 3
Foa-Bgre {4 LEEOEEE REEAPRE o D R AEA B E R
%18 > F209-252 (2003# ) ; Pildes, supra note 1; Jeremy Waldron, The Core of
the Case Against Judicial Review, 115 YALE L.J. 1346 (2006); MELISSA
SCHWARTZBERG, DEMOCRACY AND LEGAL CHANGE (2007); RICHARD BELLAMY,
POLITICAL ~ CONSTITUTIONALISM: A REPUBLICAN  DEFENCE OF  THE
CONSTITUTIONALITY OF DEMOCRACY (2007).




6 (P afiziz 28 7)) %224 (201843 47)
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(judicial overreaching ) J& FxHIMEMIEEFR (false positive) ° 55— 5
H > AEBUASI R TS B TAUER R - WEE " ERE MR
H] | (nemo index in sua causa) WIFIEEZE'  thpt B - GREEE
TERTCEL K BE B EER EUE B A (political  self-
interests ) + M2 REBUANGESHRAN - 5 T HEMRREBUAH
FHIEH ~ BN N wmEEE REE SR TERENE
B - FEERESIRGE T - BRSNS R T A
#BA7 (judicial abdication) SEREHYHMGEFR (false negative ) @ TH
SR THF LR o INEER - BN —IEREER IR R
MAGHE ~ AR~ BEFMA ZHIAE - RS T T AR E A 53
( normative disagreement ) Ei B 5§ I Ay 1 E M ( empirical
uncertainty ) ° 7£ % EX TA255 (B BUAHI AR # (political thicket )

11 B EFRE;E 7 0l F %R 2 > ¢f ADRIAN VERMEULE, THE
CONSTITUTION OF Risk 107-40 (2014).

12 B34 ] B P et e 27 it 0 see, e.g., ADAM PRZEWORSKI, DEMOCRACY AND
THE LIMITS OF SELF-GOVERNMENT 46 (2010); P1PPA NORRIS, WHY ELECTIONS FAIL 11-
12 (2015).

13 See, e.g., JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL
REVIEW (1980); Michael J. Klarman, Majoritarian Judicial Review: The
Entrenchment Problem, 85 GEO. L.J. 491 (1997); Samuel Issacharoff & Richard H.
Pildes, Politics as Markets: Partisan Lockups of the Democratic Process, 50 STAN. L.
REV. 643 (1998); Daniel R. Ortiz, Duopoly versus Autonomy: How the Two-Party
System Harms the Major Parties, 100 CoLUM. L. REv. 753 (2000); Samuel
Issacharoft, Gerrymandering and Political Cartels, 116 HARV. L. REV. 593 (2002);
Elizabeth Garrett, Is the Party Over? Courts and the Political Process, 2002 SUP. CT.
REV. 95 (2002); RICHARD A. POSNER, LAW, PRAGMATISM, AND DEMOCRACY 245-47
(2003); IAN SHAPIRO, THE STATE OF DEMOCRATIC THEORY 60-77 (2003); Pildes, supra
note 1; Guy-Uriel E. Charles, Democracy and Distortion, 92 CORNELL L. REV. 601
(2007); Yasmin Dawood, The Antidomination Model and the Judicial Oversight of
Democracy, 96 GEO. L.J. 1411 (2008); Yen-Tu Su, Retracing Political Antitrust: A
Genealogy and Its Lessons, 27J.L. & POL. 1 (2011); D. Theodore Rave, Politicians as
Fiduciaries, 126 HARV. L. REV. 671 (2013); Edward B. Foley, Due Process, Fair Play,
and Excessive Partisanship: A New Principle for Judicial Review of Election Laws,
84 U. CHL L. REV. 655 (2017).
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14 See also Persily, supra note 4; Gerken, supra note 6.
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thresholds ) » 35 —E & (E ) Ad#| ((re-)apportionment ) » FUEE
il (party regulation) DAKEGHE (FiE ) fE&&E | (political finance
regulation; campaign finance regulation ) % - G/ EFEATEE RIE A
T SERRRIEBRE - EARATEERNIEE DR BRI RS

B2 AE 7 /T LUR R LR KA E B O FR B EREIE
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EERILEERNMERG TR EAESENBIGEE T
(political salience ) » HhZ1E FIEGEAE B MU il < fiil .2 7% -
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SHE - L REEeY . EE RS R -

I8 Bav Pkt 2 F ARAR L FARAE R BEAMY — A HF 2R Y
HRAARR T X H A FORl 0 EPEN 5 39848 0 T 25-69 (2014# )

19 B3t - B P2H L g FRE B RE 2 0 see eg, Todd A. Collins &
Christopher A. Cooper, Case Salience and Media Coverage of Supreme Court
Decisions: Toward a New Measure, 65 POL. RES. Q. 396 (2012); Tom S. Clark, Jeffrey
R. Lax & Douglas Rice, Measuring the Political Salience of Supreme Court Cases, 3
JL.&Cr. 37 (2015) - £ ¥ AR LR EEFE T RRA BT EAY
BE o LA HER T P ER i F R (1994-2013) s B F 4 B
(political salience index, PSI) g5 dp 3t B {8 » #7 i — H izgg@r £ i p =
SR P S HH o

20 AREEFFHNOFIRAFFT LG M BRI A S 2 FI R 2 BRI
B S RFMAR A A ATHR - HITT2R (20008 ) ERE  KFTREE
FiE BB 2T ORI 0 1949-1998 0zt L A A @A B E $E 0 |
253-322 (2003 & ); kP4 (15); 544 g vl g iz
B DB FARE S 2B Rhed 5 () F1-54 (2007
) Ak (115); B2y (3115); 2 A4 (3115)
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23 Michelman #_1/ i& 38 é %24t v John Rawls“ra‘ﬂ fren T em@end 23 5% F
(‘the fact of reasonable pluralism ) ; see Frank I. Michelman, Constitutional
Authorship, in CONSTITUTIONALISM: PHILOSOPHICAL FOUNDATIONS 64, 88-89 (Larry
Alexander ed., 1998); #< 2 jphf 1 5 ¥ ‘»”“»ELSEF Bl > Frc iy A2 L5
R EAPREA D E R o 2 G BRLEA R 0
(1) ATl R ARG B R FEE > T 177-178 (2017# ) -
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SunsteinffT{X & E1ES/NFEF (judicial minimalism ) 2, YR E
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B LAR OSSR MR o AT IR S MR /N E (a structural
minimalist approach ) FYFAREME © FEikikbe— T HMERZIH AR E F]
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25 See SUNSTEIN, supra note 7; CASS R. SUNSTEIN, RADICALS IN ROBES: WHY EXTREME
RIGHT-WING COURTS ARE WRONG FOR AMERICA (2005); CASS R. SUNSTEIN, A
CONSTITUTION OF MANY MINDS: WHY THE FOUNDING DOCUMENT DOESN’T MEAN
WHAT IT MEANT BEFORE (2009) [hereinafter SUNSTEIN, A CONSTITUTION OF MANY
MINDs]; CASS R. SUNSTEIN, CONSTITUTIONAL PERSONAE: HEROES, SOLDIERS,
MINIMALISTS, AND MUTES (2015) [hereinafter SUNSTEIN, CONSTITUTIONAL
PERSONAE].

26 See also Heather K. Gerken, The Costs and Causes of Minimalism in Voting Cases:
Baker v. Carr and Its Progeny, 80 N.C. L. REV. 1411 (2002).
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engineering ) PLKz (i) fx/NEFEWIFGHEE (practicing minimalism
while applying structural approaches ) o #& FH3E {8 5 T 1L E TR
A= SR AR L F Ry FEE N AR 2 — T RS I A A
R/ EER - Bt EEET AR N EREREERA L
Him LE - B {REAER RERES (judicial craftsmanship) Y
1K -

AR T B e oy s =5 53« A3 T & SE I Sunstein Tz
HHAYZEfE (Heroes) » 5% (Soldiers ) » ¥R (Mutes ) Blf/NFEF#
( Minimalists ) ZFPUFEREE A KS A (constitutional personae ) 2,
HRFIER RSB AR AT A A RES R EH AR - TR
Y~ SRR JRAR 3 B B aT o ASGAEFE LI  fedTRlERER
EEFTREEER CENZERN - R REE I FRER LT
TR E (ERSER - SRHIASCHIPIEFHE - A0 "2 ) HamealiEEIX
TREWINTEF TG » Wiamae (I AGESKEETE - SRV EER/DERE - 18

27 See ADRIAN VERMEULE, THE SYSTEM OF THE CONSTITUTION (2011); VERMEULE,
supra note 11.

28 SAEP R (G4) -

29 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25.
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H B T A E (AR L ok Sy - R R TR -
AVEREEHIRIRA B RRER « A0 TR ) RIS/ N S
TR - EEFETE R S AR TR R IE Y 1O Tk - B T R
MR NE SIS AT R DN (IR SR EL A
FHRYRTREEEHY © SunsteinZ6 ZCiREH - MR HAO R R NS - R
B E R B R R A TR A s A TR S
MR/ N EFRMRR - TR - T ERABRE T —
AT BB TR AR SR B AR R (IRES A
NGRS U FARSE (RIS - SRl TR
CEEER T B SRl AR T v R AR A (R T R
TERDE SR - E2HE  AUERERR/N XS - B
Susntein T2 EEM ElE S/ NEF—HE - M b S E
FEER TALE M - SRR AR R D | — it 2
3 IR N EENERERET - RS RE RO EE SN
PRI ZEf - A RS - (R — A B TR TS
B/NES% - DR EABEHBR AT - 38 » A0k - fEtsE
INEEE DG T [SEE R AR - KA R ER TN
NTEFIE + eI RS T TR A E ST -

R PRI S b Rl sk

FEEMEE (B Hamialmikist - B ER pIREESR
(ERNEBEANRE RIEFP SR  RERE GEERYE) e
TRy FEEE CGRERE) MG HEhEERmE  RRES
R BTy - FEFE A E B GRS - 18 LR R

30 Id. at 146 (stating that “minimalism is not a complete theory of interpretation, and it is
hardly an approach for all times and all seasons”).
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REZ - WIBE BEEEREE AL HREFIEE TR R
HIERENEEL 22 E M - TR ERERS BRI ERHE - Tl - Ei
BIRENFHERE - AR AE —HFEER LR NG EHN
ME— B OB AR - IR E VIR S TR R~ =
FRALRUMNERIG R - —fl Fhi@ i - a2 it — T FRE
TREEMEEBR AR MPARMENER TR (MIEREAR)
WRLREEATT - B AETTRHE - S ERHEERAER - e —ERE
EVGE T A ENEBE IR B AR AR B R AT T
BHRLREEAL GB) 22l (MRS 5 AEERTRE
thE - FEHBUR A R - b b B RIS AR - M
AT DA E— (B P 2 R E - S Em e e R, Sk
HYSE] o FEpOERAVELEE - ASGAEDL T RS ) (FRIEAL AT RIS
3 HWREEREEAEER TR ERYE R - A HIBZR N

et -

A > BADGEZAN &~ BRI RNEBE R B ARy AR EEL
TAERYEFENE 2 FHA AR B AR E 2 m R AR A H — 1
ThREE M - 1 AR RREEENS G - BB rliEFE TR R
R DFTAE - BMEEAS LA DA P $1—TH AR IR SRR, —fik
JERE AT - ARET EmEL R SR F A B AR YRS - AR E ST
R E T EA N RREER TAZHIE 5 FRERE AT - SAME T
EEREE > RMEEMEMS —&E X (level of
generality) I - &R AIEBE AR EHIRSRIERE 2 FHINASCHELAIHT
FeHE > ERE AR T - SRS B AR AR AR
WY AR - T NERSHE ~ MR R Rk e R B PR R
&+ ASCHEIEE 3R A — R a5 3 R IR TR RS Y 70 JE A
G RREBE IR B AR AR - A A TTBHR RS E ~ AL Ay
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AR EADLEE R ASCIEEES [SunsteinFrHgH AT
FRAIORE SR —— S L LR BEEEE N TR  (FREH
BB AR B T T B TR RS (L A48 - BE R 3 Sunstein
THRLEESIELE - R ERERE R EIRE 1% B EIK
KK BT R - SRR E - ER
H SR LU— R ALEY » AT FTAT DS & REF A S SR e S —
(| A T A — AR B « B+ BERE Sunsteinfl
SEESE - TR DME R B RS b A B sl B A i
B (ERANTES » ToBfh5e 2 RS it A AR RS
BOCfEGD » ST B AR RN BB ARS < AR AT DL
R A B (E R BN - P ESEt  DUE A IR
o R TEEMANFNEEER (RIERE) FIRE RS
B o HIEEER - FoPTTT LU Sunstein T R BB » BEAR 12
LT B EBURRS - B T R s, AR A S5
ERIEBUABEE T a5 R N e S - S ER
KK/ RS 5 SR T O R AR R R HL
(approaches ) » £ 8 i FFI_ e B 8 b PRI » 1 EL{E B =k sy
ESEE - e BE—ERENTEES - S8 EESsEe

3ARERE KL ARG B FFEY ook B RS DR S 2R
&/ Effép\ N A EL AFE Lok R (blde TR A 7T A
> ??f“iﬁrrﬁ Fadg, %) 503484 GLIS) 0 ARHEZ b
FHAR T E- AREVNAIFILHRDEIE RAVT O FEELR -

32 Sunsteinf? v In o, 4 Priprhenier A4 R A F 2 W AN EREE
E o e Bt H W F Fr X A B Res see SUNSTEIN, CONSTITUTIONAL PERSONAE,
supra note 25, at 2. - ek FAEA > PEBR AT AT FENET LB
2 A RS o Bl Fi- alRE -

BHHPRRELRLPE AL P RFGE L AT EEE BT o see
generally STEFANIE A. LINDQUIST & FRANK B. CROSS, MEASURING JUDICIAL
ACTIVISM (2009) » B>t @2 it &2 7% p 10 27 E %7 see, eg,
Craig Green, An Intellectual History of Judicial Activism, 58 EMORY L.J. 1195 (2009);
Richard A. Posner, The Rise and Fall of Judicial Self-Restraint, 100 CALIF. L. REV.
519 (2012).
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fi > bR T ERTER B EAMBE R —(E L S = Tl e it -
AR AL A FREE BB AR - B3 - WA 2
HEERIAEMRARE - 4 F RSB TEA S

- ~EZE

TR Eaan 23 fr»a,ﬂ_%w mEARE 2 (big) * ®
% #¢ (bold) « ** | SR EHFIEER Yl e h AR - Sk
R EEEE SR RIS » M B SR
A B R ELE R AL R i E e R
L B THETE A B WTEIRM - AR
TR ERS A EE BT ¢ AR R i R e e A
S FEEHERES S EHNER T - HEA RS ER T
R () HREENERRE ST S hEE - B () D
BB RS E R TS - AR T R R
HE -

AL (1) ~ () J&RIEAER R AR S B R E B AR
Ba o IR EEHET - AP RERKEERE (LT RHEE
F) o WA DR EE o BEIRER - F SRS HYE]
EERTRE - GlERARKEEEERERFE (1949~1987) » BR T Fy
"TEAEE , EE (BFEE3G (1954) BFEES IR
(1960)) » WX TEZE ~ Al EME L EREH (BFEEIR
(1952) ~ BE 1759 (1982)) o {FEFEEAINEHT (1987~
2000) » FEEREAEE DI FREEMB TR (judicial activists )
ZZ o G T T EERE ) B0 (1990)) ~ WL TTH
HEE B (BEFHE31455 R (1993)) » BT AR SRR
W (BEEEE3255R R (1993)) » IR (EMAHN & & EETLE

34 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 5.
35 Id. até.




A EENRS EHLE 17

Z B W R E % (anti-defection law ) (B 57 55 331 5F i F&#
(1993)) ~ BRHIB & THE R AR (B39 95 EE (1995)) &
FEFAE T B SOER A RNEEE (BEFEE3875RERE (1995)) ~ 7
T EEZEgNMEAGIE (BTE40157ERE (1998)) - H—
HRAE19994F TBIKIEE: | WEEIGBHR X ES HEE (BTFEH499
SRR (2000)) - FEGEBREBMNEE 2% - GFEREKIEEEER
TAZ BEAE TR - Hh e i Pk SR B A
5855RMATE (2004 ) » DURHHZ AT < T =5 5 oo bEB B SR B B
PR SR 62 TR (2007 )

BEARER S IR A BRRAFIR AR Bl T e R 1%
HZBARENEE - (Eh— R A E RS A Feg 5
THE A CEHERDESEIT) fEREHE - ERE - BF
5261 SE IR TR 490 IR E R E DL h R E B P E IE VA
AR A R - OEAE— AR A R | (LT ]
AR E R R B R T S B, - AT - (B AR A
FETS - SEMEAREIEE R T - 2R B i 5
FRSAORERE - B AIEIE TS (judicial heroism) & AIAEAE
ERNEAEFFE (judicial paternalism) HJSAFEFS - AR Z HHE
it e (B SRS - SR AEER TR - sl
i R S BREEAZ R - TS HRIRE TR B BN

KR FEER RS I ENRE - X ARREESEE
%A RREBOER TR - £ FE R %S E R
(bounded rationality ) 11175 7 11 75 22 22 Jay 5 = B Fel RRE i Y =B R T
I R RS ERAYEE « TR TEIE RS IO RS R TR - R
STER (RS BT - B E R E AR —— S R R
BRI - — (B ESRETHE 0 2T 331 SRR - fEa 0

36 Id. at 8-9.
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i EREREAEEEEL T & (3% BRI HIR 2+
a ) ORsH o TREAREI MRS T AR R N A dodr £ Hord 3 A2 g
...... BRFHm ks 6i?\ﬁﬁ~ﬁ% | BEREEE
m%ﬁﬁmwﬁ%rﬂﬂﬁ¥JZﬁ’Tﬁ@%&ﬁ%ﬁ%E%ﬁ
T e R AIEREE T (BN B R R S S 3R DL
B RMESAHEEAEERTEES R EH " &5
(preempt) T EEHIHIFE LR » DAR ETE R e 1 B 22
M EATESE - B33 SRR R 2 — I - "R
SEHA R BB o T B A R LR IR (FEEE5325 - 585 729

3 AREEER MRS LEET BT FRARTER? — T4
Fei mﬁ,z B J8EE g 2348 0 F.5-16 (2013F )5 sy B
Fe TG O~ 3 OF SRR o SR Hseih o 2338 0 F 3-8 (2013& ) /?3;‘*’%’ 2]
FREERELER Y 0 o8 FRens 0 2338 0 T9-13 (2013# )5 FKp W
R Y Y s A VA L EUC Ty
Feik > 2338 5 F14-18 (2013 ); ¥ 74 » 2013 2 # B whp » £ 2 8%
#0438 > F1067-1071 (2014& ) ; 5 Ao~ MR (3322)> E508-511; £ 42
EoBu gl ame2ns Mk MR BRI o AHE KL
o FFTPEER > 41838 > F 446-451 (2016# ) -

38 BT R RE R e AT Y 8RR IT A 0 see, e.g., Andrew Geddis, Gang
Aft A-Gley: New Zealand 5 Attempt to Combat “Party Hopping” by Elected
Representatives, 1 ELECTION L.J. 557 (2002); Andrew Geddis, Proportional
Representation, “Party Hopping” and the Limits of Electoral Regulation: A
Cautionary Tale from New Zealand, 35 COMMON L. WORLD REV. 24 (2006); Susan
Booysen, The Will of the Parties versus the Will of the People? Defections, Elections
and Alliances in South Africa, 12 PARTY POL. 727 (2006); Kenneth Janda, Address at
the 2009 World Congress of the International Political Science Association: Laws
against Party Switching, Defecting, or Floor-Crossing in National Parliaments (July
12-16, 2009); ANIKA GAUJA, POLITICAL PARTIES AND ELECTIONS: LEGISLATING FOR
REPRESENTATIVE DEMOCRACY 199-203 (2010); Martin Goeke & Christof Hartmann,
The Regulation of Party Switching in Africa, 29 J. CONTEMP. AFR. STUD. 263 (2011);
Zdzistaw Kedzia & Agata Hauser, The Impact of Political Party Control over the
Exercise of the Parliamentary Mandate (Inter-Parliamentary Union, Working Paper,
2011); WEN-CHEN CHANG, LI-ANN THIO, KEVIN YL TAN & JIUNN-RONG YEH,
CONSTITUTIONALISM IN ASIA: CASES AND MATERIALS 490-93 (2014); ISSACHAROFF,
supra note 1, at 249-54; Csaba Nikolenyi, The Adoption of Anti-Defection Laws in
Parliamentary Democracies, 15 ELECTION L.J. 96 (2016).

¢W$%m
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BESERE (2015)) » SRS —EEEME AR HEE” - B8
M= - SRR LRERER TS - SRR M2 ER
184 RSN T A E B RS R e —— S LR - 4R
B AT A BT - U2 FERERER R T - B
PRSI - TSR (G 2 TP R R R

‘\—lﬁ
—

AL [ TEAIST I B BB B e+ AR B s BT
ARAE EARE a2 s TR ElE L EkER - A ATAR Y AR - SN
EEOEEITY AL R E A @S - P ER R
TSI TE (subordinates ) + 2 AR I AT (RHFE BB IS T » 1M ELIER
S R REAEGS o T Ark A bl e PR T R g S g H e
oo i3 RN B A Ao TS B B i R B K Olliver
Wendell HolmesH3EAJ S + s 2 7L A A4 « A
+ REUTRRER TREEH | I A e T R
BT EES - TR e (thIEERHE) DA EERS - &

39 M AFEE D RAEEFID i,?%ﬁ%% R R ATR > B2 EE% o BT
50 F609-620 (2011# )5 Mk > > LR B § 3 A4 > jot D g4 dla 2
‘ﬂﬁﬁ“%?;zﬁéﬁv‘ £ F 7599 (2011# ); & & ~ Mg~ (3x22) F 524-528 ;
PEREE ST BEAETRAERFLLE AT EEALRRELL

CABZFTMEAREFRLLE AZEFTHEENLSREEILSIRELALE - X

%;ﬁ'—ﬁ{&/)f%]%%&/} FREALE S XFTHRATANRSEFNRAS IR

AT REFNLABENLSIRFLALE A BT FRAFIAERNAS T F
BAE R FETMPLRLAIRLALLT - AEFEFSEIRLALE -

40 Adrian Vermeule3s 3} » P AR - MM E 3R 72 % Ao > 7
e F B HEF RATPRE chx Renig v g% 0 LR EWAPSREDEF 0 A
Y EHEEDHG* M E | see ADRIAN VERMEULE, JUDGING UNDER
UNCERTAINTY: AN INSTITUTIONAL THEORY OF LEGAL INTERPRETATION 280-82 (2006).

41 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 146.

42 Id. at 10-11.

43 Id. at11.

44 Id.

o Fe e
ml
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e B R EEOATE T AR R - L RAINEEE
/G e IR ied s N R T W il S== W o3 T VA e C s
RS BRI e ZeE 5 ST E B A EBOAES - e e
TOEECE FIGIEREE SR - AEE R R EEES () HFE
RN B EE I - DR (i) HEOAE I R
G (deferential ) 2 - FOHTRIEER LA - MEGRETS
T ERR T — BRI RIS 2 TR M -

B340 R (1994) SEEERFEFFHEHIEEH
B (EDL TR E R ) S EEME - SREL SRR LR
THRESE - BTH4685 R (1998) DL T & & FERFIPM 7 5 i
B BT R 2 2R 2 R ERE - B THE]
HEH R R IE A T2 R AT EEEHE (DA EZBRE ST
) WEEME - BEER2195E (2014) - A2 EREEE B
ML R T B BRI AT R T U — R W ] B LR
R R LA 5% B s LI BRI - T 2 R F R &2 4
M2 pd NI FRHAR BTSRRI MERER AL
BT LB FEE B TR REREN - B =T ES
it B B R EEE - AIISBR 75 TH RS BRAR AR & BB E ) —THE
5¢ 1 lERE T b ERYERELE - AARERIERIMEEEEN  EX
EAREBRT R o DALLBIA RS 2R EBFIREE B RG] - A Lim
SRR UTHAF B E e B A E TE 8 AR L tp B e R S By
MRy (GEEATES ) Y AJZERE (artificial barrier of entry ) » 31T ELEGEL
IREERA - R M 1E%E - SRS AT e e B b —

45 See also James Bradley Thayer, The Origin and Scope of the American Doctrine of
Constitutional Law, 7 HARV. L. REV. 129 (1893); VERMEULE, supra note 40. Sunstein
YRR AL R ?‘f (originalists ) W % Tz psd 15 | (second-order Soldiers) i%
Bagd > Flo e PR (B) §F 0 2 §ATARF BRIV EZ AL
PP RNAAR K Ef g Eanrlas BFoEe—L 8 (Hero-
Soldiers ) ; see SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 14-15.
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TR AR T2 AAHME (governability) —— R ATAETBEZAIY
&Rt - REMEIE M E R A G5 F % (anti-competitiveness )
AR EDNEECE TSR TRERSE , - REEEEL - B
B4 R - BERDRET S EENE AT 721 SRR
BRI ERES - HFE T HR N ERENTE - (BREY
2005 S E LIRS L « T EIEEAEE LN - P h Ak
B RIERE T EEN ARG - KEEEKOLR S ES -
RS BRI RET - SR R eSS
R TERRIERY IR BR RIS - B EEE
LHBERTIILEE  CHERS LR G EWER AR TS
g T ERATAR |+ PRI AT R R R R IR B RS R ——
SEREE Y o R - EEra—EIEE A (non-

46 See Kieran Williams, Judicial Review of Electoral Thresholds in Germany, Russia,
and the Czech Republic, 4 ELECTION L.J. 191 (2005); F#{p ﬁ RN IE R s W
b & 2 PR T F AL RE S R o ErTpEE R 34X 28 5 F123-
152 (2008# ); &~ 4 > AA2 T ek P2 & &1 PR 512150
fRRR AT S ARE B ek > 2528p 0 F.33-47 (2014 ) BiEN =R E R R
THI T2 0 S gk 2548 0 F59-76 (2014# )5 1 KkE o
AZRTERERRMFTFI AR 2L RERGIR P FAREFH T 158 0 F
331-400 (2014# ) HhF 7~ P2 F 4 ~ERFRAEVAA AP —RKP 2R
B3 57215 384 P A2 E£8 7> 208 > F155-210 (2017# ) ; but of.
Richard H. Pildes, The Theory of Political Competition, 85 VA. L. REV. 1605 (1999) ;
FE BV LR AP EERETERA PG R BN R R E B IR G
G ozt L R mheF R (2 ) 2% 0 B 171234 (2007 ); 2 A F o it
ETERPIBE - F %0 B4 fo0 L R RREL A% B GIEL R ¢ %
BB NERGEE LRk Ame B o T 187211 (2004 ) -

47 AP ERBFYNRIEBEAZTIRALERFLALE -2 TME54ARFR
RE A2 PHMATARFRALE - 22T REFEFLALET A BFEFE
Fridld o

B LLPZRBIENRIEBARAZTERAGHEFLLE - A2 PRI
SR PAN I S N A=

49 d »:2005# HE A R A S § R AER TG 2336% TR E S HR AR E
AR RS L L S R EER S B
CRIH A s & 0 T 101 (20094 ) B E R P2 F A RANE
Ri2 31 > see, e.g., Julian N. Eule, Judicial Review of Direct Democracy, 99 YALE
L.J. 1503 (1990); Editorial Staff, Note: Judicial Approaches to Direct Democracy,
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ideal ) HUBEEREFAL HIHE ERIERIZS - BB ILEIER A I
BIRERBEAGE - AR5 - LS P R EPORE
ZERAEERTA » RE LA B Z 1 R DRI RE AR -

- Bk

B S

TR — (it & LB RAE o R W I FRRRIRERY - (REF
DUEREE S v] DU BUA DU BlER —TERE L ) 22338 TH - Sunsteinf
BEAEFATEER ARG HAURE S BATE - T B B 7 S AR A7 A
oW A o RHTFEEE LIRS (the
counter-majoritarian difficulty ) ;& FEAS B Ay Alexander Bickel » 7]
DIERAERENREERRAE A FhEREMETEERE - &
A FEEBickel T S 5SS (the passive virtues) '« AL
BTN DB E - 3l () EERAFE LA TZH - (i)
E I ENEE MR (PSS CERS R BRI ) AT
ZHEAT (BEE) F&  80F (i) RICGHE##EFE EME
(constitutional avoidance) FYZLTETENE (FIA1EELEER) - Eik
FEE ] DLgg e B B E S A R E B AR < B HEESRIRRIE
TEEREEN B —EIREREEERTE  BROoE—E
FIATRNE ~ [HE (prudence ) BCEEAHEIZORAYENERSE » MHI
R EEBEE TERMG ) WTERE - MuIERBH RS

118 HARV. L. REV. 2748 (2005); Elise Hofer, The Case for Judicial Review of Direct
Democracy, 4 J.L. 49 (2014); Michael E. Solimine, Judicial Review of Direct
Democracy: A Reappraisal, 104 Ky. L.J. 671 (2015).

50 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 2.

51 See ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT
AT THE BAR OF POLITICS (1962); % Fo~ » b & FI BB P25 41§ H—3F
Bickel#&#2en /2 512 % > 43 ¢ S E 2 2 521H 7 0 F 301-342 (2002
# ) % 4% > The Countermajoritarian Difficulty Revisited—An Examination of
Bickel's Theory of Judicial Review from Dworkins Perspective > Tt 1 & A B &
F2z2 = ;Eﬁ » B 363-389 (2009+# ) ; SUNSTEIN, CONSTITUTIONAL PERSONAE,
supra note 25, at 19-21.
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SRl SR R - BN SR TR B R
R -

R e T ARSI Il HEE R E B E g
AR EHR TIZEIRE - BuaMEMEmEETaTT REERIIER » 57
FER BRI E R EEER TR - AERAE TS EERR
B 2 G L i E 2 FUE R T AR 328 R AR (1993) 0 DL T ER419
SRR (1996) FRtHTaimis e N REIRE R IR B A R i SR - $EH
TBUAMEEHIATT B - MR FEEANTHEE - T - £
EATLEI%%Zﬂ&‘ff’ﬂ%%f%E@%%?%S%%)ﬁ%ﬁ*% (1993) ~ BARATLEREA

ER 2 NIRRT F B3 7R (1995) ~ RAIARZIUS T 38rY
BEF 52050 (2001) DARBARILERHm A THEERZE A
HEERHAE T3 25RRE (2007) 58 &%EZEM-F - HEEDIA
yfa%lﬁﬁﬁﬂzrﬁf’nﬁ REEE - R HIBE AR o (R —IE A R

 BUARTEH ZKEE’JT&TE‘%T’E % (judicial manageability ) 7
ﬁaE—E%‘E%E% o NEWAN(A] » AP S T RH R el i R

52 See Neal Kumar Katyal & Thomas Schmidt, Active Avoidance: The Modern Supreme
Court and Legal Change, 128 HARV. L. REV. 2109 (2015).

53 kip /zrm’}g—?‘ %329%*-.‘}‘3'*1‘?"/}?2}1%%7» i tii - /z_]x;;fi_?_ %2387%{‘}?;
FL2PIAARALE PRIl T $S200 R A 2P T NARE R
BE A FFS2 503 FAALE AP EHBILIRLAET L P20
B RREfER AT AZPNAIRIAALE A2 THEBEI-AZP 3 F

54 R0 Glheitedr 0 KEE BT Y 2T PR HAIGAN A F AR — 1 %
BB % = L = WA ARG b FrcpFs - 23544 > F1-22 (1998+# ) ;
FRA O FiEEFUL Y FE B RER 152 (1999# ) FaE R
W E g harns AR TFOAR RPN A EE 0 T D R TR ST
B (- ) F269-320 (19994 ) ZsE 2 > sk 3g @2 3 5 — 39309 2
PR AR T REEHEFE (- ) F2-39 (1999#); 3 4
39 ’-P‘-’/\ rﬂ/(/r'ﬁt g‘\J mt_fkﬂxlﬁ/zﬁé#’f&"L@% ”_%_"/z‘% %; 29 2
«ﬁﬂ » T 43-77 (2000 )5 FF~ % PSRRI - %o A G2 iz
PR X EE = 71 > F27-77 (2002E ) ; F/;?;u%’ iﬁ]%éﬁ;&%‘f
%“\@?]%«f [ EEp-2- 4 TERRA FUSKFIE S 2R GRS
30514 > F1-44 (2004& )
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E AR E(L KB PEERTLL - EE s IR «
A BEHE - AT 8 - —(E R R
B2 T B BT+ R A AR RO B A T B S
—SEERIECE] (malapportionment ) [HIEEERARY = AR Z B o
FCERZ I - BRI R BT T R ER LS
2T - PR TR SRR E R - SRS
¥ (temporal) FIENIE - Q@B A FEREHHEE (4
RS R A AR R B S AR s IR B AR ) 1Y
IFIRREIAEE « g mEl AR DL T34 #i o i 4 A
BLLGRAA S RUEE > Y ERY C BREP L4 e
$S 10 &k 2 ke SR MEBGIE N Z AR - AT RS IR A
B IESEIEIEGIE - 520 E T IEE SRR, rEeahe &
— HIGEE MR TR  EEREEE AT « wE
RS T R S B RS - sREPRRAER © Mg a1
SRS (DR e OEAEE ) - Al RRE R EEE -

7 \&,J’L%%’Z

TESunstein BB AMET » B/ N EHEEBENEED «

55 See generally, NADA MOURTADA-SABBAH & BRUCE E. CAIN EDS., THE POLITICAL
QUESTION DOCTRINE AND THE SUPREME COURT OF THE UNITED STATES (2007).

56 SR %R 13435 g Rk XA H10% 0 ¢ 5 F $87325 (2009) 5
L2 F F1406% §RARAF XL E L H29% > € 5 F % 1065850 (2013) 5 &2
e 5721500218 (2014) -

57T Bt P % % & ek AR 4 o see generally David Fontana, Docket Control and the
Success of Constitutional Courts, in COMPARATIVE CONSTITUTIONAL LAW 624 (Tom
Ginsburg & Rosalind Dixon eds., 2011) ; &7 B (3118)-

58 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 26-27.

59 %R EP B (118) F 54-56 -

60 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 24.
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MEAR EZ2PAFER G - FEANFEREE o BRIy HE 2
Al - AREEH] - R/ NERBERZEE LOAZERFTUE - AEh
M ERENRES " Bol L& F e LG ol Bk
# 5 A8 E‘." Freh F G ‘“?'@1 AR G A R P
4oerie i o O EREGEEBNEGTE - B EREEESR L
A (EE2EFHER) EABELT 2 ERER
( foundational theory ) —— T # i % % 5 ;% ; ( “They prefer
shallowness to depth.”) ; f/NEFEEHEE EHREEERENEEK
Mg —— s %% » % 4 (“They prefer narrowness to width.”) 62,
SunsteindE—F & 75 T/ NFEFEE (Burkean Minimalists )
B4 F AR/ N % (rationalist Minimalists ) 35 i fEEEAY -
s E 2 R T - IiE%a%EUEC;k{EﬁEZ‘ZE FIPERYHE
HIHL RS o ERNEEIR AR ﬂﬂiﬁﬁf 5t n] LR R T A
e it B B liﬂi—ﬁaﬂ/ﬂl/nﬂ?d\f&% WA T2 BE
ME ZHﬁ’J\fﬁ%ﬂ%H@T(ﬂizﬁI& ﬁ_j?f:dé\ SHLE ANE R/
TEREHIES » A ATRER AN RS LAY E LR E M EHtEfE e
BT E W P HIRER -

—{HFEER TR 8% - B B0 AR RAE
FERIRTELLR | o A 1A AR LB E (baseline ) » AIZED
R REAT - N ERFRBAE > SECELREH
B o T AIRAEREE HERIEER IR R AR EE RN
LA RS - FEAERIEAIS T AR T B e R b HRRE_ BT

61 Id. at27.

62 Id. at 16; see also SUNSTEIN, supra note 7, at 16-23; § Fz~ > @2 & F L&
# B ——®Sunstein¥ e T &2 b A & EFW IR ES RN & S 3
RREHRY EHIEL R € o é N E AT E A RS ek E R
g (1) F 875917 (2002& )-

63 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 67-108; see also SUNSTEIN,
A CONSTITUTION OF MANY MINDS, supra note 25, at 35-92.
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Lo e | EAERSEMEIE | AT 419588 (1996) 0 DL
KSR SRR © e DamE el R R B TR A T 54T
TR BIBEFEES205R R (2001) @ JERZE AR #— 8 R
R - FRNRERREEANS KRR Z GBS
2905%fFEE (1992) » BNBIRAGEE S 2L A Bk
FEE3SLARE (1995) » R AT B a0 5 ME < (R Mo o[ B ]
FhR B RV 543557 (1997) ~ $HEE 0T B RAEERER
BEFERSS3offRRE (2002) » FEENRKERE THRE GBI
TEROASTTME (2008) --o- SRR R E R - fEam R
BECERIRSR | - 2D AR/ NERENOR — NREEH
HRIEBE LR L - AERAEE NER AR A GG AR TE
WA ZFHIRIRE G B RTRE - A2 FIERREE IR A 2R -

B/ N S R 1 ) e AR B T B i SR i B 3
8 WUFREESHIER - H#SmEHT - Ak OEEIEEEE
fErh  RERFRERERY  EEEERE  ERERS %
HRIZROFESS - T8 - BRI IREHETE T8
X A A+ (leaving things undecided ) - [RIRAMATEE 5y - 55 FEH
B RAR FIER R SRR A D R SR A - FIRFh R TR %%
B S R e B2 IS o DU 00055 IR B - BB AT
HERF ISR PR E RN SSRGS S
(B D DIAEEREIRRIEE - S/IMET BT &S E SRS A
EHEIRAITEEACIER « Wit SLHEBESe AT 19944F RS 1 T AT A
ESHELEE G ST SRR A TR  ROENRE] - AET1E2000
I I T FE R R TR AR A e « AR - SR1fT -

64 SUNSTEIN, supra note 7, at 3-23; SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note
25, at 74-78.

65 MATARMR € &R DiEE T U4 0 see also Yen-Tu Su, The Partisan Ordering of
Candidacies and the Pluralism of the Law of Democracy: The Case of Taiwan, 15
ELECTION L.J. 31 (2016).




A EENRS EHLE 27

RATEERY WA RATE /N AR AR B TR - Zharbl
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BB TR AR AR « B ] TR A
AR N EHEHENE - T TSR E i EaaE e
AR EES - R - fEREES - HRFTR T - WER
INEFEEWET  FERHEEYE « @R EE 23—
A1 BB R B AT B R AR T — A —22, %181 (the “one
person, one vote” rule) * « {EFRE - {ERIAIE/ N T AT
T  REHE T TSR R A - B E A R E
B .

- = 21 2)
I ~SFEH®

%75 [Sunstein T f2 HHAIPUTE (EZHY ) BEANE HLALTE R AT 7%
B TR A B AT 28 » Rl T —~PY ) BEES ARG T RE A%
BEREE IR AR - REfERR A am oLt - e - BiEER
/NEFEE DU RS B A BB AR E R ERE KEE ' AE +
MRS > AREEER— T E R T E HR R — R E AR B3
RIS TR B E BUIRAS B B (F I RE - So— Tttt 7 =ik
BERE B ANARE N R B A FA R R - T RS BUR EAYHIRE
BRELAR ARG - EAANRINE - NEREHRE T E - $REE
BERE BRI IRR EAYHE s ThE - EEEEFEER
R R E R R AR R E o ARTRRR AR B EH - RERJAR
FEEI MBI RgRT - 5 BIRBHARE R BN R A AH B R E B
BEGHIL - REMFMEE B AZATHE RS, - FFEIERFIRER

66 Cass R. Sunstein, Problems with Minimalism, 58 STAN. L. REV. 1899 (2006);
SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 78.

67 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 78.

68 See Gerken, supra note 26.
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H o fE—EREE HIPE - 28 7 AMAERERER RS E R E B
FEEISZ IRERIANIFHE < BIEE () BAHERSTHY » ASCHEARTEH
FNEBEREE TR E B TAZR EAS 50, - (HEENREMEREES
E A EE RN AR TECE SRS - AR (R
HHIRERE - FEZ 5 B B B B BB BUR T FERER
EEERIERES - NEHR - REET (FRRR R AD) ~ EIE
b (FhllE a8 # (norm of consensus) HY%%1L) JhZEFTHER
HIBOARERCE T » IREEIRSRE T B RRYEEE | BRERE R E IR
S HEZE (docket)  HTEMHETRE LB T IR E B HEHBUA T
FHRESARUEEE o ORI - WIS A U2 BB B 2 (91 R 5 A A BE
Fr » BIERER A E AT R BB CAZRYJEAS B - P2 A rERE R
FEHR R (8 BB S - B5 - 28 JHAE
T AR Z A AR B & 2t - TR PE M F B TARI A
ZEFIEE AR M A - 1 B A E 2 E A RS 282 (fla0—
TG E LR R A L EAS e N E B EAS ) R FERlRE
{[FERGIFELAVER - HAJGER - FRAFTZYCEE DUREE VUAE A
SrRAEFEREER ~ SRR IR BT - B R AR (S e
B oo EAR 0 BHEAIR VBRI - AR MEREER
BRI EREER TR - AT R B AR e e -

69 AREAFFELHY QRN THARRE ) 2 TF BRRES 5L
oo TR KA 0 EP P E R F $261 49952 AR R it hd
£ 2R FERE (GLI0) 0 F215-234 ~ 241250 © &5 fh foin® A LR A
o 2y A F R AR X G g L §
E‘“'%‘f%;’élﬁf?%»iéﬁ M P F A2 i 4 ¢ h73 BB (conceptions) @
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—IEEER SRR R T AR B —EE - AT
VR » SR AR B - AR S —EIE - iREEACE
A IR AEIEE ) - (FR B S B B N SR B s R - B
TFRED IR RA E RR R A R B RNE
HEZRMNEIERAEERE - BB IR0 - T8
EOIERIEER IR S » BT s 1 a0
heEA & D2 TIERIIESE | (negative legislators ) » 2
#tEHans Kelsen¥HiA &bk le.2 ShEEfa Ay dy aAn’” s ERER
SEER R - HUSEEE SRR T 028 - SR
R BB RS AT R - ATRETE—EF2RE R T M El
EEC AT R T R BETE - BT ATRERIL T RE S L
A BRI B AR » TR S — R A B e B 3%
HiLHEE  thATRERTE TR 061 SRR R T 400k AR
B H .2 BEAR SRS | AR AR ETEER A E
SRR FTREVE AL, » S0 T R s 2 2 S 2 R 1 7 B ) i 1
i - R - WARRAEATE RIS ER TN S » 36 7=
i A E ) = b 3 3 A A8 2y M R = N ei = A
SRR F R TR S B TR - — R S - B
AR DME A At = R RS Y F R BT - A0 A ol - TSR R,

FF e arhS T > P2 RETF 5261 - 995 iR AT 5 e
I F R A XD FEA A AR AR ) T i pep e A E
B R AP E LR AT F EAPE- B AR
BEFAR D LA -

70 See Stone Sweet, supra note 9, at 819.

NI HEERFLEP2E2TRPHG FL0wi 2 g gF 887
2o R LERAFEEEATE LG (19958 ); 47 2%
Pz ) B KR 283 pmag Nxgr | & Tizy
N AFEHMAE R ERERER DA o TN A A RRNE R 2 B T
F 0 T 179-244 (2009 )5 7 B E BTS2 AR L LS

72 Sunsteinii i 0 T R R EE T LG FRDEIABET 0 # 4 T 2h g
He ?Kg # IR B IE $5F7 5 see SUNSTEIN, CONSTITUTIONAL PERSONAE, supra
note 25, at 8.
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AR B F o

\\\?{r
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—A]LAHETERT AR - M am— (B FEE R RS2 B - &tk
DAMAfE S B AR - ST EE g E e » HEraITEay - i rpeE
FRER 5 LI rTREZ N SRR 5 B Sl N 2278 AT RERBA
HEE o PGR T EREEZ MR - WA ERARIEER LR - AJLEEA
MR o AU IR H — (A B E R A L HE RS
% AR RE E AT E R TR T AR 2 - BRI
BEVEES - IRAENEFCEE AT Ramas ~ B LU ERE
RS IR BGE - HEINRA LA ERERRE R
FE—ERE L bR T FIEFEFRERLE ) EHERAS - H
E%@ﬂ%ﬁm——%%ﬁﬁﬁme BHAE » PNEIHAAE -
TR enfRfEr - Bronk e ) REEEREREIEE
FIEBEREE BB R R - A — - SRR
Bk o MR - G HNREL TEREHEERET - Bk
SR - MIEBENBEBGE - —(EWGRamERER T TERE 115
%é MR RNAR R » B BE 2 —(EBUGRE - 1y EE #k

 EBBLARRRHERIRT S - 1A RIS LLEEM - e

73 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 40-42.
74 Fogr (GX21)0 F 60
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Tz HAE AR A B 2 MR rTRErFAE A BRI 1% - A E
aae — (B ATREFFAEN e/ NEFeE L AIEE R LIERBH - &/ NEFE
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A EEmRE - FRAEB LA T —HEERTE - &Rk
bt () EEA (HERE ) BB ERYEBTIRRAN - (i) AR
T A ES EE B TR A B o B DU N BEE Y - FEE Gmbft
FEE ARG FEEmE (1) - Bt BEEEEE KRICEFHR L
TR ELZE (expertise ) ° TEREIEEE A (constitutional lawyers ) »
FIREEUEFATLLE Efﬁ% B AR IO FE FH BUG B B 22
(applied political theorists) " o {EIEEAIAZEA) - 1A A ARZ
PG ECH M R RIS - iR m A E S E U ER
SERDERH N ER T EEESAEST A R THEMEER
- WEANDiwE B - EEEEREAERIE - B SR H0E

—I RS - R IR - REBE AT ARG B AR
Al » Al DIFE s L REE SRRy BRI ENISEE - &S
—ERRERNE - T - EMERAT DI — R R

75 See, e.g., ROBERTSON, supra note 6; DAVID SCHULTZ, ELECTION LAW AND
DEMOCRATIC THEORY (2014).

76 See also HASEN, supra note 10, at 6. B »4+ g;fi%‘f £, ,»,J%E/s Ecr ol SRS ER $a3
%#;ﬁ;ﬁhﬂbﬁ,r‘mpé Foo¥F 203w o EARE 5k @m%%{;&;—
R R cnkd > P R RS T  178 0 F 205-294 (2015# )

77 g\mqar'xﬁ 4 (—_54), F19-25; %% > Fiifal i mse Tesy

REERDERHOFI T DR Y AT SR B2 R 2%

»sz«(—)(w)’;wlsz(zoozﬁ) LA (3215)) Fl124 -

78 F R bldeiRety (3154) 0 T 105 F R A ’i%%ﬁﬁﬁii?%’%ﬁ e
ER RS (~)’?4274(2006ﬁ) B o hEEErL TEA S
4J 122013 & /z]‘m"/z‘ggﬁﬁlféfﬂfﬁwﬂu’%;}(ﬁ%li"39
L34 5 F 143 (201443:) TRAZE 0 A7 dhiE 2 X B2 REE mi‘?k/:r-"
FEFRAPMART > Y L F ek 2278 > F 198231 (2014& )5 B3 7
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EEEBRLAENEZERET) » AR U E RN E IS EER T

FIETEH HE B I S BT - MRERME—S 5
Adrian VermeulefT{EH8HY T BRI ELEGEHIFEST 1 (the comparative
epistemic competence of institutions ) » HI[F /B & &Lk BT
bt - HATREHR TIRREHIERESR - MEE2HA EiE (EH
DIVREE] ) 2% 2 EEH85EE (collective wisdom ) HY K R ZRFE
80

HR - e e e (D R 2R A R R EOA R - R E
HHRSHIER - HAT R R 2 2 B R B LA R m
SRR IR » (T B UM R — R A S B AR A
2B - AR SRS - S - R AE R
BETTHIRRE] SRRt A A e FE R T (5 T A R e
Fr AR S5 REMEROR (structural remedies ) ' o A FJEE el 2 3
AL ER R A AR A EEHEREY - RE - BT R#E
BB SRR ((RATHY) HIEESRIIEE - REHREAS TR
AT AL MR R LT IR RS - R AR E S Ly T
SHOMETE | SFLE™ < BRI EIEASY « R S B EER

FRFFLY TRERS IR KFEpE &R NG NEREHRE DR
B P R E ST 0 208 > F271-275 ~ 296-300 (2017 ) e

79 BE Y& P A2euE 382 TR 0 see, e.g., Tom Ginsburg, Introduction, in COMPARATIVE
CONSTITUTIONAL DESIGN 1, 4-5 (Tom Ginsburg ed., 2012).

80 See Adrian Vermeule, Collective Wisdom and Institutional Design, in COLLECTIVE
'WISDOM: PRINCIPLES AND MECHANISMS 338, 351-56 (Héléne Landemore & Jon Elster
eds., 2012).

81 See, e.g., Christopher S. Elmendorf, Advisory Counterparts to Constitutional Courts,
56 DUKE L.J. 953, 982-92 (2007).

82 See Gerken, supra note 6, at 520-21.

83 A B|4FF 4 (3116); 3 Adr (3154); geidr (3L15) s B3 £ &2
7 (20084 ) 8 & (3116); Bz (3116); 2 Ade (3122) - L g ki3
Ll ﬁ‘/ﬁ’i“ﬁ% TR P32 % 3 5k 0 see, e.g., AHARON BARAK, THE
JUDGE IN A DEMOCRACY 177 (2006).

84 FAGIrEL > 2T §RHEZBEL BRI EHLS —HEZL A
iR EA R4 ot D F TR A & A4 T 181-236 (2004 ) € 4 ik
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HERY o RA T i N S (T R B T AR A 1 53— I B AR A 3
H BT AR B S TR T A A R (B G E B s s
(THEBTAES © BT 22 - MR B R TR R EGA S & —
B BUR FR LR B A R N EGATERT - ST A S
ERITIGE © RS R IR R ) B R A BOA T (R 3
AT B R e - 1T BRI R BRI - R
ARFDEESBEARERT - AEEEEREI BB T REE
HIEEAY o

BT AEEL - BRLOR T EEREE R EBOAT RS
B ALRERE (cultural attitude ) ZJAFEILHIE LPRRIBUGRE » 1T
SERI BN REE I - HREREEEA LHENE
BERET THY " ANERBFE - AEGmEiitisy - FBREEM—
MME - AlRELbREREGATR E ER T RNEHEERREK » M
TEFEUERINA ~ B AREE - SR HRRENERE B
TE - g EELY - R T e e A Sk E R
BR il P A R 2 R B (R RERY B Y R 3B ER 22 Dennis
Thompson HIl 25 HFEN L EIAE R TR " EF LR ERT-E | (the
problem of many majorities ) * tHEtE T [EIRF 22 R EOE 2 BUEIFTF(E

N

BR LY D EFCL M d BB EREITEA S R FTREYI 2
SRR O D BN RBRE AR EREBEL R % 2SR A AR
BRI AH o T 145-163 (2004# )5 FhAg® o h T B2 B
AR T L o e L ARARM 2 F 2 IR BERF 0 T 447-466 (2006
£ )oe

85 See DENNIS F. THOMPSON, JUST ELECTIONS: CREATING A FAIR ELECTORAL PROCESS IN
THE UNITED STATES 77-78, 123-26 (2002).

86 See Richard H. Pildes, Constitutionalizing Democratic Politics, in A BADLY FLAWED
ELECTION: DEBATING BUSH V. GORE, THE SUPREME COURT, AND AMERICAN
DEMOCRACY 155 (Ronald Dworkin ed., 2002).

87 See id. at 165; Heather K. Gerken & Michael S. Kang, The Institutional Turn in
Election Law Scholarship, in RACE, REFORM, AND REGULATION OF THE ELECTORAL
PROCESS 86, 89 (Heather K. Gerken, Michael S. Kang & Guy-Uriel E. Charles eds.,
2011).
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FERTE B RILR" o Thompson ek, Fji: 28 A 2 M S (R HERE 11y
SHE TG - BB A S TSR I R
DR AR METTATRERIE W@ BOASE - B T
) BuaS ™ - ER o HRERCE LR Z SR e s
IR EMEEE R - Tl BRI TR » AlEER e
EEOAE P RE L Ie 2 A AT aE e - A B —EIk
FARIR B R L R B R R A i B S e

FRE - i A T DB G S R B AR 2 B E T
FAREFABEE - SEBEAERATR AN E S B F AR - (B
ER I EREEEL Y (Hh) —MEIhREmAmEE T » R0
R BEHER B IR S E SR IRTIB e ) 5 b2 - ASFEE
Bkl RYE B EEEE - e AR ER TR - RAERA
DARE H R A A R S S T 1] R MR PR R - R
ERtE— R - EELIEEHE R (advisory opinions) (EAT
FREI D 2 B R e ) AR, - B B U AT
TAGEME - Rt - BRI T B

88 See THOMPSON, supra note 85, at 124-26.

89 Id. at 143, 182. M 72 % A% 5 - &%~ (preserve) ~ ¥ A% Focfk /i ih
14 > see also HIRSCHL, supra note 1, at 38-49; TOM GINSBURG, JUDICIAL REVIEW IN
NEW DEMOCRACIES: CONSTITUTIONAL COURTS IN ASIAN CASES 22-30 (2003).

90 — 383 e & 0|8 F WIHERECF 2 B p Baker v. Carr, 369 U.S. 186 (1962)— % %4
MR AT ELHRR R £ A4 e d & 5 see generally STEPHAN ANSOLABEHERE & JAMES
M. SNYDER JR.,, THE END OF INEQUALITY: ONE PERSON, ONE VOTE AND THE
TRANSFORMATION OF AMERICAN POLITICS (2008).

91 1 W iz¥8 —‘Ff Christopher Elmendorf7 #3534 &, L322 5 % Fo ¥ g s B R
HATF g T U - A ﬁéf#.‘]“iﬂ‘:“(ﬁ’?’f\ ; see Elmendorf, supra note 81, at 983. *
AN FFREAIR (RS AERRY ) RO LR a R
oo g E b adp b33 0 see, e.g., James L. Huffman & MardiLyn Saathoff,
Advisory Opinions and Canadian Constitutional Development: The Supreme Courts
Reference Jurisdiction, 74 MINN. L. REV. 1251 (1990); Neal Kumar Katyal, Judges as
Advicegivers, 50 STAN. L. REV. 1709 (1998); Abner J. Mikva, Why Judges Should Not
Be Advicegivers: A Response to Professor Neal Katyal, 50 STAN. L. REV. 1825 (1998);
Mel A. Topf, State Supreme Court Advisory Opinions as Illegitimate Judicial Review,
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HEERTH - FEE - ERMREERLEEMESEY - &
B > FRUR A 52 2 T T AR s B P B R R R A T 35
FE - FRRMTE L ATRER S RIS T E - Gl E R
HERiE: (jurisdiction-stripping law ) BYECARIEEMER" - 6HRE9TEH
HIR -

SR AR R AR —(E AT DA R AT - I EEIL
BHIER - —THE RS - BERFEHEBEIIZEE - MEASE
AlEFR TRENSEEFE o IR EE R I RlEEEN
TS - FrREEE RS TRe g e - SREREARILIE
EEHYEECLRRAT - S EZL SR LR HfE  AiEEEEE
HEPH R EE S BB E - N E SR TR
—ik o IRBERAVIRE - REEREBIS T RlRAAy - ANdE

2001 L. REV. M.S.U.-D.C.L. 101 (2001); Helen Irving, Advisory Opinions, the Rule of
Law, and the Separation of Powers, 4 MACQUARIE L.J. 105 (2001).

92 #Ei RS A4e (3115)> F231-233 @@ cnE > F 304 AR ;ﬁ—*ﬁ
RPN A L R MRS R N R Ak 2 SRR 2R A
¥ - TALR 2 % I 5 see Pamela S. Karlan, The Rights to Vote: Some
Pessimism About Formalism, 71 TEX. L. REV. 1705 (1993); Joseph Fishkin, Equal
Citizenship and the Individual Right to Vote, 86 IND. L.J. 1289 (2011).

93 BT E TR Ki 2 % W% 31 % > see generally Richard H. Fallon, Jr,
Jurisdiction-Stripping Reconsidered, 96 VA. L. REV. 1043 (2010).
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YRR EMUER GR B B R R - REERERE GG TREE
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o ERERIIEE TSR CRRMEHSE - WA gL ERER
ELFEANIMEE T - fERENELEIHEERE A > Vermeule Bl
DIFANREEZE (rule-consequentialism ) Ryt ELGRHNY F AT A

94 AP h - TAREIVIUEEIRRNALZE iﬂ" Richard Hasen¥? Daniel Lowenstein %
AEPT AL SRR T S ) R —‘ﬁ 310 etk a8 2 5 see HASEN, supra
note 10, at 138-56; Daniel H. Lowenstein, The Supreme Court Has No Theory of
Politics—and Be Thankful for Small Favors, in THE U.S. SUPREME COURT AND THE
ELECTORAL PROCESS 245, 254-63 (David K. Ryden ed., 2000).
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95 See VERMEULE, supra note 40, at 230-88. B **Vermeule*t & & #73% 112 /% 238
WhHE 58 Eh > R ARG A 2 EERRIEGOE AT —— T
B KRR Rk A1 0 0 A BRAET] > 9K 18 0 F255-267 (2012& ) -

96 See VERMEULE, supra note 40, at 280-81.

97 %8 dhirl3#7al % gk o BT LR~ £ 1% 4] (domination) ¥ 5 7w AR
% 3 23 0 see also PHILIP PETTIT, ON THE PEOPLE’S TERMS: A REPUBLICAN
THEORY AND MODEL OF DEMOCRACY (2012).

98 RAZ A4 AZFREAN IR FH? —KEAZHBELFT
% IE—‘%JQ:;‘;% A fbe- BAAKRER o T 5,;—‘5m§,é » B 1-35 (2000
E) R A BRPRAOE I — TR C R Al F S 2 -
- BEEAr Y L P2 X g2 (2 ) F551-587 (2013& ) e




38 (P afiziz 28 7)) %224 (201843 47)

o B e R Ot o B A S R A B B 2«
i B EE AR RIS S - IS A B B =L A
WEE - BINGRE SR — E R MG SR A (stare
decisis ) EZFEEHERR (issue preclusion ) SFHEFRIFITER T » —{EkIFE
AI R PR EER AT EERE - e a SRR
LA S o HH AR PR A TR A S SR A (5
FARARRE » B (A - AR DL E e R w1 B T
B DU EFRE - haamaienas'® - EEBED SRR
Bush v. Gore (2000) —ZHJRAPFERH = T d »0— dm 2 > 5 A ER
FRP R R R AR E AT AP F R EIT T g
B ' EME TR FRRG] MBEEAER - 2R TS
IR o FRAPTAT DU FE B AR S R IR A (2 i e
HEF - SR ER R TR B AR AT R e
FAHEE ¢ T ARG B G SRR DA B B A 1
FEEITAD - A AT REIE R B A S I A ) A TR
HIEERE ] -

B () DAeani (i) - ASGER - AlEERIENER
AR XA N BEPE - BIELSS o (EATHEER o EERIEER L
RN S - WAFRREFIA S B TR R F e
TR EREE A - (HRHMLEARS - A R AREEAH L

99  See John Ferejohn & Pasquale Pasquino, Constitutional Adjudication, Italian Style,
in COMPARATIVE CONSTITUTIONAL DESIGN 294 (Tom Ginsburg ed., 2012). B >t &
ZEFF AL AEHRIAEE E > see also Tom Ginsburg, Economic Analysis
and the Design of Constitutional Courts, 3 THEORETICAL INQUIRIES L. 49 (2002).

100 JEREMY WALDRON, POLITICAL POLITICAL THEORY: ESSAYS ON INSTITUTIONS 199-200
(2016).

101 BE»v @72 d i3 o B 'O B % 453230343 » see CHRISTOPH MOLLERS, THE
THREE BRANCHES: A COMPARATIVE MODEL OF SEPARATION OF POWERS 92-96 (2013).

102 Bush v. Gore, 531 U.S. 98, 109 (2000).

103 B *>3338 3k #h e~ A w AR 0 see Chad Flanders, Bush v. Gore and the Uses of
“Limiting”, 116 YALE L.J. 1159 (2007).
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SPEREE ST AR MIETE TG - MR - BRI
R T E AT IR - fERRE L RIRT - R
B - (IR o BRBRR DA B Foan - SHSIER
ERERE RIS - EESEEE - L5 B I
B/ NEFHE T - BRI, T B R E B & LR
B RE - HERE NIRRT T R o A e

BN F T UER Yy

(B — T RIEFE AR - Sunsteinff 19904 (VR I AT HHAY F]
R/ NESE o 2T R E PE R E A - T - ER—
T AR E R BB BY E —TE H] ik 5 B2 01 85 0 Sunstein {£ K AE
CONSTITUTIONAL PERSONAE—E 2B E /N1 HE @ HEEE
BEMHENR ] —F 2 HBs S "l A E R LR KER - fEH
H—HRTR CEEBRE) RENR - FiEm/ N NERENEATT B
NERELEREE - i EERERISE A (AEEC
RETE RER R ) o ERNEFE R TAZE M AN & G DIaE M E
b AERLGR C P RENR/ D ERE - U PFEEHRE I —
{[El —— R A B B RR B AN R @ =Y - 1 Bt a] DR

104 R i a2 (%) e # > see SUNSTEIN, CONSTITUTIONAL
PERSONAE, supra note 25, at 43-66.

105 %4+ Sunstein#73 7 i &/ i & 14+ 2] » see, e.g., Christopher J. Peters, Assessing
the New Judicial Minimalism, 100 COLUM. L. REV. 1454 (2000); Sheldon Gelman,
The Hedgehog, the Fox, and the Minimalist, 89 GEO. L.J. 2297 (2001) (book review);
% P~ (3£62) ; Gerken, supra note 26; Jonathan T. Molot, Principled Minimalism:
Restriking the Balance between Judicial Minimalism and Neutral Principles, 90 VA.
L. REv. 1753 (2004); Neil S. Siegel, A Theory in Search of a Court, and Itself:
Judicial Minimalism at the Supreme Court Bar, 103 MICH. L. REV. 1951 (2005);
James E. Ryan, Does It Take a Theory? Originalism, Active Liberty, and Minimalism,
58 STAN. L. REV. 1623 (2006) (book review); Tara Smith, Reckless Caution: The
Perils of Judicial Minimalism, 5 N.Y.U. J.L. & LIBR. 347 (2010); Diane S. Sykes,
Minimalism and Its Limits, in CATO SUPREME COURT REVIEW: 2014-2015, at 17 (Ilya
Shapiro ed., 2015).
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HIRNEBERIRB R RAmAAE2009F 3R 2 (Rt
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B p A FEd] o FAERE o R T RSN SR T ik
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106 See Victor Ferreres Comella, The Consequences of Centralizing Constitutional
Review in a Special Court: Some Thoughts on Judicial Activism, 82 TEX. L. REV.
1705 (2004).

107 723 5601383 2P HF74 P AT o

108 55 4 » gk kK BLGEEF (LRUFE ) 3 Fiadr s &2
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BT I TR R AR NEREENR LR
o M E R AR (judging) BEEEH - RERSUMIFESE
BRTHENE - BRSNS - fHEGERNMA - FEER
T MIFTREE L » EZEZE IR (case-by-case adjudication ) + FFH
EER (judicial humility) FYEER/ DN EERE - (R B THE
M R EGEFEBIVE BRI s IR - AT pE e
FHMIE - R REEE B A SR - R
W AR AR RN T R E SR R M A s AR B R R E A
o BRI RE J R B AR T T E RIS - st DI
FRAVEEDE - T AR E M ATE K ~ EEAYENE R B i
Ao IR ENER/NERNEER - EEA G B EE A RE T
BCEIRNIAYSERR - TR MR B R E e R —
@ = Em NEEE -

MR » B NEFRZZE - PR HEEEE - ERTIEEEE
HELEEFERERE - M REAEEEIR N EREES
FriFFBCEER (HHEERST ) - BRI pEE g (i)
BN TH—E -M—E, —26FEF "TH¥R LRI AL DB
aump, 0 HATESE - BEITS BRI RE b
K EJohn Roberts, Jr. » ARG — LA SFIRE R/ N TEFRE
WA AR EEEA R EARS - D N BRI AR B ENE
FINTAE - N » Hit Federal Election Commission v. Wisconsin
Right to Life (WRTL ID'"'—ZE 2 F & R, - 54K Antonin

falzmhed i (=) (2# ) F 140 (2009E ) -

109 Fpamseig i T4 7 008 v - 2 % F 4 - | [saiah Berlind! % & % %,
3# A Archilochus iz 138 > KL #E A f87 P #7402 X | see ISAIAH BERLIN,
THE HEDGEHOG AND THE FOX: AN ESSAY ON TOLSTOY’S VIEW OF HISTORY (1978
[1953]).

110 § p~ (3162) > F 911912 -

111 See Federal Election Comm’n v. Wisconsin Right to Life, Inc., 551 U.S. 449 (2007).
FRIMEB G AR R I A BERLE § (FEC) Mgk (A k
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Scaliags¥ > " 2t ®id @72 F1& (judicial obfuscation) 1% 77 &
#1 (faux judicial restraint) ' | FHEE AL E Roberts F2E + Hf#
EE1965F e (the Voting Rights Act of 1965, VRA ) % TH
# (preclearance ) 15 TH5EZUAEREREH] (Section V) HEFETH
Shelby County v. Holder' > —Z&H » thiglra s # mlki N EFHY
RFFHEEERichard Hasenftt7F - Hr 2R/ TEREL - NiEE
—(ELIE" - R AR A R/ E 5 RS OB 52098
B SR E E R - Hant A n BRI B R B T B IRE T
9%@%115 R

15 Sunstein fE N UFF Z e & OB - 2 EBRFRIHE

iz $iEci ) (BCRA) §203i*;‘2 AR R SRE B T & KRAT
IR oA T RATE F 2 £ ) (Wisconsin Right to Life) g - 2%
302004 33 KA EPF TR ORILR LT RT 0 I EF F2
- HAAET 2 g o AR d g A2 F Robertsi £~ & 2 F Alito %22 e
A&F AL d 3T K E BHEBMcConnell v. FE.C, 540 U.S. 93 (2003) i&38 ¥ 32
BCRA §2033 % & g2 2|ALb) > A £ g 3 F2%HE ﬁ?y"‘\,ﬁ% L
S EETF M- BIEEF T e L KD LS o E RIMEF AP
is © **Citizens United v. FE.C., 558 U.S. 310 (2010) ¢ - & X #@H#2 2|k #
BCRA §203 % 7 4 5 & °

112 Federal Election Comm’n v. Wisconsin Right to Life, Inc., 551 U.S. at 499 n.7
(Scalia J., concurring).

113 Shelby County v. Holder, 133 S. Ct. 2612 (2013). # RIFE$ 2R F 2 et X 24
P MR R B4R T —— WA FSE IR B B R
g% 2 ;% (the coverage formula) —— 7 £ & & o d A 223 LB+ 2%
AR AE RIS E We S RTRA RS F 2 B SSHERTAY
EE o Adp {2 EEEAT2006E L ATREEZPF 0 A Y R F R g
2ZFH BB FELATRFIAIZ G B o ;lm\v“'ﬁ“‘ s AR
W AEEEAR AR F Robertscnbo [ L R R H oo A 0 GAR T RERE T4
ERETIAR T F RN KRR FSE RSB K LT 0 A
Zed R ERREFUSRL R T o KR $4FEL B LR FEL o

114 See Richard L. Hasen, Shelby County and the Illusion of Minimalism, 22 WM. &
MARY BILLRTS. J. 713 (2013).

115 ApRE 3322 L 4o 7 4 > 2 2 e % ? ) =37 0%
B BRI EHEE 208 5 F57-65 (2001F )5 F P~ > A4k % chx 2 F
—RE R I cO5EE ., s8R EE R 208 0 T 66-79 (2001
E)o
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Ye o EERETEARE - FITER - —BSEANEBCESHRE - TREY
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o EMEIEEEMENAE  BEMETE B FE2HEHRIL
(incomplete thoerization ) 5% SunsteinfTfERE I R/NEZEFEE TIE
HHARER » R AT MR R S S T2 (ER R
b BARBEEIEN - W RN YRR EEREEEE
Heather K. Gerkenf®h It 38k + B8 HA 7 W) 125 /N L S 1O B 2t
(theory averse) : FHfAR/NEFEM L (EEHR) ERIFERH
SELEHSZ R F /1 H5s (mediating theories ) » MFIEFE F R
DUESOH IR ~ B E TR RS - A B e S
— TR - HSunsteinFTHE SRR B B/ NE S T
BRI GIAE A BB - ISR S E R A T i
BEHRNBFALE  2FEE"S | SHREERES PR ERR -
SER T ERIRAFIE R » thRA SR AT BT - AT TS A
Mk ) o BHFSES T EREE - STV LTS - HAlRsE—$ (L
TE/NER B S R R E R TR E S - e ERE
T AR - AR N E R R e o R AR

116 See, e.g., SUNSTEIN, supra note 7, at 54-57; SUNSTEIN, supra note 66, at 1910-15;
Cass R. Sunstein, Beyond Judicial Minimalism, 43 TULSA L. REV. 825, 836-41
(2008).

117 See Gerken, supra note 6, at 508-10, 519-31; Gerken, supra note 26, at 1414, 1427-
43,

118 Best @ % o] 1 &2 B3La i chff 1% Wk » see SUNSTEIN, supra note 7 passint;
see also CASS R. SUNSTEIN, LEGAL REASONING AND POLITICAL CONFLICT (1996).
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INF MR B R A B R LA R - TR
(B TR AR IEAML T Bk b s B B T AR
B (micro-management ) ¥ & B IEEEEEH HIEERBEE
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FFRR P ECATRSE S REALSREE » TR IF RIS (g
& fE—ERERTT - S5 B E/ N Y » QTR aE B
TR R Rl - (PR E A - DS
B SRR ERRER EEE TR » AT LU R D i e
F'2 o - S EMEEO SIS - B N E BB RERA
P REZER » IHEIRAE - RIRER - (I SEREIE B ] 2 A R

119 B>t & F2 2 (K2 2o §/38) 02 2% 2 HA4EY 2 b g st
Bopestsh > L& SR & R EER AR KenEt 3328
fERrgeagd BAAE > 3t 1 & R ImA g e > F77-142 (1994E ) o

120 3¢ F 00 % dofp B3 g et 2 fidFen o B > B9 £ ik aERs P
* % AT B ¥ ¥ enfP 4R > see SUNSTEIN, CONSTITUTIONAL PERSONAE, supra
note 25, at 44.

121 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 145-46.

122 44232 p 4P HEE Rk > AREZER G F 5 FRrEMH
FAGHeFR 4 (5554) 0 3940 w4 KA ZF R RHEMAZER
FALF AR o VARG a2 B 2 > T 315326 (2009
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BN - T S A ke - R TR - Y
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TIEEMEEEHNE - FEdb EE T - EEENEE R R CR
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123 SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at 68.
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124 423 Sunsteinedy it > 4p foim ehdo] A %—‘Ff Mz 44 € % 1¥ (social practices)
A BRI > TR IRB AT A HU I H o B P AT ISk A B
? & Ecdd % 2. % o | SUNSTEIN, CONSTITUTIONAL PERSONAE, supra note 25, at
74 5 HasenPl3a 3 R 22 e & @ &) 2 K2 44 » see HASEN, supra
note 10, at 138-56.

125 See also Su, supra note 13, at 13-18.

126 404> 5% - §234% -

127 B2t sk 2 A 2 b ¢ PLER G G- B 4 $2] > see AN SHAPIRO, THE
FLIGHT FROM REALITY IN THE HUMAN SCIENCES (2005).
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128 P23 % 632507348 -
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= PO E R - EREREEEERIchard PildesyEifi TR » 2

131 2% &% (3x130)> F 163-165 °

132 Pildes, supra note 1, at 138

133 See, e.g., Issacharoff & Pildes, supra note 13, at 681; Samuel Issacharoff, Private
Parties with Public Purposes: Political Parties, Associational Freedoms, and
Partisan Competition, 101 CoLUM. L. REV. 274, 311-12 (2001); Pildes, supra note 1;
Dawood, supra note 13, at 1463-64; Foley, supra note 13, at 748-50. Cf- Adam B.
Cox, Partisan Gerrymandering and Disaggregated Redistricting, 2004 SUP. CT. REV.
409 (2005); Richard L. Hasen, Bad Legislative Intent, 2006 W1S. L. REV. 843 (2006).
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( partisan/bi-partisan gerrymandering ) 32 & o 5 & B HF - Samuel
IssacharoffE Christopher Elmendorf353 ] [ 1A & BRSAGE -
EE e R A 2 EORPEHIH B 1L 2 B o P i 28 1 1 55 5% B R
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R

134 See Pildes, supra note 1, at 134-39.

135 See Issacharoff, supra note 13, at 641-48; Christopher S. Elmendorf, Election
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Judicial Review as
Constitutional Engineering:

A Structural Minimalist Approach

Yen-Tu Su*

Abstract

When adjudicating cases concerning the separation of powers and
the law of democracy, a constitutional court assumes, more or less, the
role of a constitutional engineer. As intensified by the judicial
constitutionalization of democratic politics, this function of judicial
review has generated great unease among students of constitutional
democracy, because it is widely held that judicial review is not an ideal
forum for democratic institutional design. Using the typology of Cass
Sunstein’s Constitutional Personae (2015), this article first analyzes the
record of Taiwan’s Constitutional Court as a constitutional engineer of
varying styles. This article finds potentials as well as pitfalls in all types
of judge-made constitutional engineering, which confronts the Court
with a genuine paradox: Whatever the Court does and however
methodical it is, the Court is bound to assume a role that goes beyond its
competence and legitimacy. While being sympathetic to the age-old plea
for judicial self-restraint in so far as constitutional engineering is
concerned, this article criticizes the conventional judicial minimalism for
being theory averse, and for its reliance on judicial craftsmanship, a
source of judicial overconfidence. This article proposes a structural
minimalist approach that seeks to integrate the insights of structuralism
in the law of democracy and the moral teachings of judicial minimalism.
The Court is further advised to create safe harbors for appropriate
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democratic engineering, and to practice minimalism while applying
structural approaches.

KEYWORDS: Taiwan’s  Constitutional  Court, judicial review,
constitutional engineering, political institutions, separation
of powers, the law of democracy, constitutional personae,
judicial minimalism.




