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Mandatory or Persuasive Authority?
A Normative Analysis on TCC’s Precedents

Wen-Yu Chia*

Abstract

Judge-made law is not recognized as a legal source within civil-law
tradition. Nonetheless, the Taiwan Constitutional Court (TCC) has
constantly referred to its precedents in its decisions and categorized them
as “shall be further illustrated,” “shall be revised,” or “no longer referable”
from time to time. By contrast, both Judicial Yuan Interpretations No.
414 & 744 reviewed ex-ante restrictions on commercial speech: the
former involved drug advertisements and considered the restrictions
constitutional, and the latter involved cosmetic advertisements but
considered the restrictions unconstitutional. Surprisingly, Judicial Yuan
Interpretations No. 744 made no reference to No. 414.

If precedents are not legally binding in the TCC, the Court needs
not to further illustrate, revise, or reject to refer them. But if precedents
are indeed binding, the Court’s silence about Judicial Yuan
Interpretations No. 414 in No. 744’s reasoning would be odd, to say the
least. This essay intends to explores the legal status of precedents made
by the TCC in constitutional review: are they mandatory authority, or
materials cited for persuasion only?

KEYWORDS: stare decisis, legal precedents, judge-made law, mandatory
authority, persuasive authority, legal sources, the Taiwan
Constitutional Court, judicial review.
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