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1 See ROBERT COOTER & THOMAS ULEN, LAW AND EcoNOMICS (6th ed. 2012); STEVEN
SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW (2004).

2 See HANS-BERND SCHAFER & CLAUS OTT, THE ECONOMIC ANALYSIS OF CIVIL LAW
(2004); EJAN MACKAAY, LAW AND ECONOMICS FOR CIVIL LAW SYSTEM (201 3)

3 R ABATEE o E REAE (2007F ) SRR P 2 GRS T
(-) (2015& ) ad o 2 EARE L AT AR A 4T (2007 ) *i
oo 2 5HE (2007# ) -

4 See Mark D. White, 4 Kantian Critique of Neoclassical Law and Economics, 18 REV.
PoL. ECcoN. 235, 235-52 (2006).
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REE - DRI  EIAER - (BEELIET - 2T EE
Tk FEZER - H—%  ZBITR SIS ; —%
BERENEEEEERE TN BREEEHER =
B TR - SEEEEIT R WA R - SHIHR g
AR - ASTERE > BT (Ronald Coase) HIATIERSRLURAE T
HIE R - R AR B ARSI E S
e DRI AR - RIRELASR I 1 H (R A B B O DA
y v

AL RS s (B DB A o M R B I+ BRBHEA
(A T - 52 - BHITEH (Coase Theorem ) ~ IR
(Hand Formula) ~ AM1ZEE] /A HIFEE] (tragedy of commons/
anticommons ) ~ o ZE A I #H{EAR AN ZE 5 AT (property rules,
liability rules and inalienability ) » DA K A& M/ T 85 2 B &%
(externality and market failures) o BHITEM - E1348 AJE T e -
M5 ERTA88R2 (fallacy of denying the antecedent) > DAEiAZ ZhEL
A FIREEATRFEI A EBEAK  FARERER TSN
gk - Al LERTRESERIAZ + AR AHEEE] - 7Bk
EIREABEEECN R 2l - HEEp BRI R R ER  BMEH
B FHEMA] 25T IS EEEE - HUWEERE
b - WEREANERD 53 3Btz — 538 5 ANEBIE TR R - AIfRAE
HREZ2 L » SR seimt R - SRR R B T SR T B
IPRCSEV /G IV ANEE=] - C PN

5 See 1 FRIEDRICH A. HAYEK, LAW, LEGISLATION AND LIBERTY, A NEW STATEMENT OF
THE LIBERAL PRINCIPLES OF JUSTICE AND POLITICAL ECONOMY: RULES AND ORDER
(1973); Richard A. Epstein, From Natural Law to Social Welfare: Theoretical
Principles and Practical Applications, 100 IowA L. REv. 1743, 1743-72 (2015).

6 See RONALD HARRY COASE & NING WANG, HOW CHINA BECAME CAPITALIST (2013).

7TO%RET K SRR (2014 ) FFB O (EAGER) 2 ENERE K
* o ¥ RE B 0 2016 %38 0 F 191202 (2016% ) -
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17 o RERBPETATE: - HAIMEZIRRREHNZ R - R
TR~ EBAALEr IEIE R FS - AP B EEE o B
alGHER] o FRERE R NS T TEH AT E SR Z P - SR
R R > HA IR 2 FEE R

R ABPCRES 2 B

- S flErRaT

RHITH R R 2 A » 2RI N E5E - FL19604FEHY (it &Rk
ARIRE) —2 » BEEREER D FHRSCE - QSRS
&g (George Stigler) IR " RHTEM | —BFERER]
MEE - RS GART » NVETREEEYIR AR o Bfadt - &
RILHEFKHERESEEESEE - HIRNREZER ZEEETIGLS)
R B SR MR AR R - MEPE L EE L - (HEE LRy
TEREAREESE R - (EILEN R ERT A - BRI
BEEARENVIMNB G - RME =0 T - HHfEeman s - P (fi
MEZGHEA) -Q (XN FHARSEERES) - Mt
HH~P (GHSHEZGHEA) ->~Q (AN AGHEESE
HEFZE ) - FRE U (Robert Cooter and Thomas Ulen ) f2HI#H

8 See Fred R. Shapiro & Michelle Pearse, The Most-Cited Law Review Articles of All
Time, 110 MICH. L. REV. 1483 (2012).

9 S AFEEFE o A E ek htps:/zh.wikipedia.org/wiki/%E8%ACY%AC%ES
%AA%A4%ES%88%97%E8%A1%A8 (15 F P 201687 15p )
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#iERHTE R (Normative Coase Theorem ) Eil#R &[4 28 71 Hfr &
(Normative Hobbes Theorem) '’ BiHHHEEIFHI » BLZEA] - #4
Bl - R E SUIERLIRAD TS B lEhs - 2 Ry EI R E
M RZ - EHSRZGRNR  FEREZRDHARE - B R HE N
EAUTER « HFRNEEER - EERAEHE R AER TSRS
R - JERZE R EIME BRI ER B ERri R R AR S AR
SRR G AR - FERE A EI MR e  EHAARRE 0 —H
EPERERREIL I 5 - BER T EMEARE T HIIA S AR T B AREHE
RERFRERA - BREGGE RN R 5 - B mT R R R 2 T 5
ey WIHAGERL R A E I E AT E A EA - AN R 2B
! HE  HEERREAMER @ RIS R B AR —
i MR ERIELZ SRR - RIS A @ - - Bl
FENAJRERY -

FhE R B - RHTIRIE | R R EES) - SR
IR IS A0 - VAR R R SRR EEm T - &
TE19594E 1) (BFRmiREE S ) — e - HEFIC B ERE 2
i BT - 1 (e R — 0 HIEDUER
61T - INCARIEAEE T — A S REE TS » A IRE T RO #%
5 o BIEERHITTE GREETRUARRTREY 3R - e L A
R BRI - (BB S 53 R R G R R R
T oo WA R o TR S R R 1 AR AT
(economic analysis of law) ' » i FLIE DA 22 50 S RS A 1 1)

10 COOTER & ULEN supra note 1, at 91-93.

%2 @Fn  prra@gazg s @ 28 2012& 518 > 7 190-203
(2012# ) -

12 Ronald Harry Coase, The Federal Communications Commission, 2 J.L. & ECON. 1, 1-
40 (1959).

13 %8 HFB 220l e PATERE 4 A B 2015# %2
{8 > F 453-468 (2015 ) -

14 GUIDO CALABRESI, THE FUTURE OF LAW AND ECONOMICS: ESSAYS IN REFORM AND
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AR B e R SRR 57 S B AT —— WFFOAE
VSR —— T N S L B A B 27 55 0T T » B R A
2R TR E T o PHITEEMAE - (R0 S T HARAE
BEHESHCEAAE '+ BIEEE B T E IR MR o 2 R R 1 %
0 AR FETEI T o SE R R A AR ST o A
A « TR (Richard A. Posner ) » B2 K E: [ 25 R SCE SERHIT AT
g T

e T Th

E B _EIREREE EME (Judge Learned Hand ) {E19474F
# United States v. Carroll Towing Co. (159 F. 2d 169 ) —Z&1 » 2H
TR TBRAEE ) (TIEEEREY) AR : B<PL ; BEARE
(burden) * P/2HEER (probability ) * LIEHRZE (loss) 5 HATTEfrH
e B NA BRI BT DR A RO TEIIIE S - Ti{T s AT Rl - Hit
ik - MEBEREERE" SRS - BEORDULA
R - (H7ERAREE L - HAaRE T -

RECOLLECTION 1-23 (2016).

15 RONALD HARRY COASE, ESSAYS ON ECONOMICS AND ECONOMISTS 38 (1994).

16 See Ronald Harry Coase, Why Economics Will Change, THE RONALD COASE
INSTITUTE (Apr. 4, 2002), https://www.coase.org/coaseremarks2002.htm; Ronald
Harry Coase, Saving Economics from the Economists, 90 HARV. BUs. REV. 36 (2012).

17 2 F B f3 0 &R (333) F6-7 -

18 RICHARD A. POSNER, OVERCOMING LAW 406-25 (1995).

19 “It becomes apparent why there can be no such general rule, when we consider the
grounds for such a liability. Since there are occasions when every vessel will break
from her moorings, and since, if she does, she becomes a menace to those about her;
the owner's duty, as in other similar situations, to provide against resulting injuries is a
function of three variables: (1) The probability that she will break away; (2) the
gravity of the resulting injury, if she does; (3) the burden of adequate precautions.
Possibly it serves to bring this notion into relief to state it in algebraic terms: if the
probability be called P; the injury, L; and the burden, B; liability depends upon
whether B is less than L multiplied by P: i.e., whether B less than PL.” United States v.
Carroll Towing Co., 159 F.2d 169, 173 (2d Cir. 1947).
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ARZEFT R » IR B - JER BT - 5%
PR TN » (BN R B ST S A SR B + ECR TS AT
FIRUEME - DU R ATBER Y  BIEIORIE » SR = A
fieoRlE] - R REE AL 2 B - TRER R R - R
SIS L B AE R ATEE - RE A R T Lk
AT o fARRER - R IREREE o WY A MRES T - T LR
HERAEE T — B3 » v AT S A R R T+ Il H A
FSE AR T - B BT R AR T+ T B ARG ~F
K SURAFHRE - A DAS T LR - B R Ee -
RS -

R HEE S - EEERE IR LR E B <7 ABITEPGRET]
(ERESE L) B2EREG —EmREE el RiaE » &

20 “Applied to the situation at bar, the likelihood that a barge will break from her fasts
and the damage she will do, vary with the place and time; for example, if a storm
threatens, the danger is greater; so it is, if she is in a crowded harbor where moored
barges are constantly being shifted about. On the other hand, the barge must not be the
bargee's prison, even though he lives aboard; he must go ashore at times. We need not
say whether, even in such crowded waters as New York Harbor a bargee must be
aboard at night at all; it may be that the custom is otherwise, as Ward, J., supposed in
'The Kathryn B. Guinan,' supra; n17 and that, if so, the situation is one where custom
should control. We leave that question open; but we hold that it is not in all cases a
sufficient answer to a bargee's absence without excuse, during working hours, that he
has properly made fast his barge to a pier, when he leaves her.” Carroll Towing Co.,
159 F.2d at 173.

21 “In the case at bar the bargee left at five o'clock in the afternoon of January 3rd, and
the flotilla broke away at about two o'clock in the afternoon of the following day,
twenty-one hours afterwards. The bargee had been away all the time, and we hold that
his fabricated story was affirmative evidence [*174] that he had no excuse for his
absence. At the locus in quo-especially during the short January days and in the full
tide of war activity- barges were being constantly 'drilled' in and out. Certainly it was
not beyond reasonable expectation that, with the inevitable haste and bustle, the work
might not be done with adequate care. In such circumstances we hold- and it is all that
we do hold- that it was a fair requirement that the Conners Company should have a
bargee aboard (unless he had some excuse for his absence), during the working hours
of daylight.” Carroll Towing Co., 159 F.2d at 173-74.
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ROElT R E T Rk - BRI - AR T Ry - Ha] DA
DHTTHEIEEPL - B AR BT R SR E RSB © A
% B ST ARIFEN R iR A - EBERR0 - KRR
SRR T HA M - AR ERON RS RS (SRR
) - {HICERZ R SO2 HIRERAR » HE Al - TPAA R %
HITEHEATEEEPL » € MIB<PLARCL » Ak -

B REEIRSE AT » LT B A STEIARE 1 2t e
AR BEEREY - GIERIEEEE - BHEAR I HEGER A - IR
TRECEAE A - B ST 2R BT (William Landes ) B #7
P HE S AEF (Steven Shavell) 2% » BIEURIE 20 A AYEFEBHL#L
= AT DR R TEREIESEPLELE | + (RIH A HE 2 A i3 e pmne
MBI - (S BARB LRS- T BB R &3 - HRI R A
GBI E B A ME B LR S ks e A 3
gt - DU EIHEER™ - [EEEARAETEES R - (S HAE
e A o HBRE (SRR o RIS 2EkT
Ry BRI » AT DU Hs S i TE B EPL - i R Y
FERRCAB »+ — T = BHBHEE AR I IEH EAHE Ik B<PLAI#: 5
RRIT - EOES AR L -

TE— AT H B R R A R R - HiAm et <
FEEE B R AL ; ok B - EHTRLLERS S
WS 22 A ERECSCR B #78 (John Brown) SfE—
S WO - ORI TR S I B (AR e A -

22 'WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF TORT
Law 123-31 (1987).

23 STEVEN SHAVELL, ECONOMIC ANALYSIS OF ACCIDENT LAW 73-77 (1987).

24 2A[TR o SEAGEEEZE 3% F221-234 (2014 ) -

25 i&¥ Carroll Towing Co. % @ #*‘unless he had some excuse for his absence” Fr 3 °

26 THOMAS J. MICELI & MATTHEW J. BAKER EDS., RESEARCH HANDBOOK ON ECONOMIC
MODELS OF LAw 2-3 (2013).
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HIGR - ANFFD - FIR R B L - T A DAL T
ERAEE SEEFHERFA] - REE W K TRANG RN
9187 (Nash equilibrium ) ; #4F (Robert Cooter ) .2 ZEfHZE 2%
R T ¢ AR AR LRI T BE R R A 5 353 8
BRG] - HEER - LR AE I 2RE - IEAESE (Gary
Becker ) fRAIRH/RHY » VA —ROHE(EE - HEBERDIRARER)
HE - BELANEEE - BERIEE TR TEK -

BEERE NGRS —IIEA - AR REYE LS
AL > R FRTE IR — H o et B - (ERe IR (&
ErJREA T RIBENE NRIVIRE ) AR EHERIREE —H
a0 bt > BEAEAFAERPRET R AR IR R 3 —1R1E - 1
EAEREBEIFET R (HREEREANMER) BMEE Gk
TR ARRNIASBATIAGHE » HR AP ERN SR E R i
B - (HEZ B A Z AT LA HUTEIIEEPL - 1 BN E R ERRTE S - 17
R NRETTBAR - HPLBU] » B GsEK - A 2 e DUk
- HE - SUHERFE R EaTE R AT R AR EBEEAFE
- BEEEARE A REHERAE s B RE TN -

2 2 RF 28 A

TEEERARE 0T - AAE M EREZRRIF - e TEA
H17EB| (the tragedy of the commons ) Z &4 - EWJEF IS E
(Garrett Hardin) {E1968FF#£ T (MRS 232 - ifgH - 7
TE1833F—( ZERR BRI & 12 (William Forster Lloyd) - H[l
PR T E AT AR A MRS - I ERRGIER - TR — AR

27 $APFB A FEELFE I RA A X2 EER  2014F ¥ 14E
F155-173 (2014% ) § 52 > BiEF @Zand 2 B - & L2 235 > 2016
%148 F 122-141 (2016 ) -

28 Garrett Hardin, The Tragedy of the Commons, 162 SCI. 1243, 1243-48 (1968).
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A PRE A E UG RE - RIS - (BB AAIERL
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> HAGR > RFI RIS - BRIt - fEFEH - QAR
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R KEFEERSRE Nl BEH - e AEME > (el 1T —2RE]

BY o BThPF MAA  BAREAPA &2 JLmp
f R R o ArERA T A o ¥R AT Rt
A AR H g R KR M B RERITE L e
Y T IS

hons

=& - B (Michael Heller) 19983855 | (S HAR
Bl —30 IR BT R RS 2 PRI R - AL HE S
B REEE  HREENEEASWHREE - MEEE SR
W DIBUR E AR - — AL MURE I A HIZE B ( the
tragedy of the anticommons ) * KR HE A A IAEE] 2 & E A
U8+ SEHLEETEAREREH  EIFER T o

AR BIF R L FIARE - TR AR s g’ 2
IHEHERY © B QNHIARRIRIIERR R B AR Fe Mz rIfi A » (HE
ZATLLETER - BRI RZF I EZER R (EAREE - S
EF) MEZ  WELRAER] ; Rz - AR S T A EER]
Z &5y - A0 - RRAEMEA R TIHE - At EERIET
7% commons B anticommons ) 5% /3 B SN 30 A AN E e AR A
B > FERHE G ER -

29 Hardin, supra note 28, at 1245.

30 Michael A. Heller, The Tragedy of the Anticommons: Property in the Transition from
Marx to Markets, 111 HARV. L. REV. 621, 621-88 (1998).

31 Ape Bl idoptdm® FAPFTY > 2 AT HEB 2 A0 P L2 F
33k 978 > F217-226 (2003 ) 3EAhE (:3) F 55-66 o
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F450M (Lee A. Fennell) 3k ARG /RS2 @45 -
TIRAE R E A B O SRR » TR IR LRSS R
HiIE E AU (prisoner’s dilemma ) » {2 Z /25575 (the game
of chicken) ** o hEY R /A HEAER] » (ERHERBE S TRE (assembly
problem ) + TREFIEE &2 HEY » AR R BB NEEE L - i
SL{130 » (EAHE R R RAIRERIRE 4 » H H A0 E 2 SR R
BRI R, T2EF B TR S RIENET
CANHE ) BT RAHE ) (HEVINEERNY - SEREY T A, BT RA
M) AERMARE RIS - HIBEREE T A B TR ) BOHE
FIRIRE » BIEEESS o FERIANATE4: - AR - TR REEE R -
AR BN R 2 - ARBIERIRE © A (o F L R
(BB - (HEEARIFETIE 2 76 T ) B T HEMD o —% » HRD
ERERE] - % HOEIAEE] - TR R O O F BB (R
i B (HRFD AbERIER (i) KAMIERIZ &S - fRAER
ARG« E A AR R RER R & 2R B (51 e AR
AR BRI EER T AR H A - A2 RS

B DRI R BN MR - AU RS Ry T AR ) T
JE TR AR | -

SRATRFLE I - RUSAEER]  H EADE - i3 B8 (R
e R AR ) - B EILZMHEF] (common property
rights ) » JHLE] - HEFIR FLEVES - (RG-S FEREREE - B
NHBHZ S - [AIEEE R - FEEL NSRS - BOR - —
T - AR AR B GERSAFRE AT R - s &

32 Lee A. Fennell, Commons, Anticommons, Semicommons, in RESEARCH HANDBOOK
ON THE ECONOMICS OF PROPERTY LAW 35-56 (Kenneth Ayotte & Henry E. Smith eds.,
2011).

33 Id. at 42-43.

34 521 % » Common Property Rights » <> : ECONOMIC EXPLANATION @ 5k 1 ¥ & =
v i 0 B 745-749 (2005) -
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o~ B4 A R A TEARLR 2L P

AR R R AR ER (S 2+ T B AR £ T B
TEBERIN - RIS MAEE - SRR IE R T 5 5
EEE o H-RAATE PH Mg ME (Guido Calabresi and A. Douglas
Melamed » DL FfIRE-RME IC) fE1972E33 7 (M - #hi(E
HURIEEEE SRR - R —a) 0 HIRH : R T ERTSE
BEAZ S HEREA AERIEI (property rules) 74 » SAH B HEA 5
SERHIHEEFE] (liability rules) ““BZ5 S H1H (inalienability ) > ;

TERBIEHEN - ) R ARRER A B[R] - A%ﬁﬁﬁﬁﬁﬁ’mT%
B s (EEE S AT » HRRERI B2 52 B T IREE RS

(B S TRETERY o B4 Hi B S S R A B AR U

35 &7 ¥ (3134)> F 746 -

36 Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules and
Inalienability: One View of the Cathedral, 85 HARV. L. REV. 1089, 1089-1128 (1972).

37 rules 2 TR A ME AL G EPFEIIET I MO ELL
o F2R PRI FAERAR ( ._3) ’ ?'766."1"? °

33 s THERR, 22 LF ‘ﬁ‘ Y 2GS P A AR EF I
FJ’IF EEAMEFE A AR {E%ﬂ,}hrﬂ%fiﬁc liability ¥ rules:dt * » A3

- 8 )L;fr'z,ﬁ T 88 -

39 ’?‘2 0 ¥4t Zinjunction (44 ) RF T o @ f é“ﬁn—j#)ﬁ*ﬁ.ﬂl
€& P £ EL‘rE AfE (333) F 68+ 52 K v FALP &% inalienability
#rules > ¥ i £ 5 % Hentitlement & F 2. 3 AR > A bkop iR
Bk o Ao ¥ P o F AP W entitlement? H %E 2 5 . e
inalienability{ @ & — 7 » see Calabresi & Melamed, supra note 36, at 1093 o iz
F FAe o A HE &2 AR NI inalienability e R £ 4 & f8iF
TR ’I‘;_E'_s\ £ 5 — 4eproperty rules# liability rules o
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Mg SRR T - EOFEIE SR SRR - TR
R e - HLE

83 2 f ERMEIGE TR LR B

»

‘f ﬁ,ﬁm X o8 A H - T ek _F?fﬁxﬁyﬁx
do i}ug W E AL RN TR EAeF I P

s AL 7 ggz»ﬁg LR ITE P RB RS T A L 24
TR AL F A FAPAIZA LR
HEG A ERLE > TR EFAFEELE 4 2 A

4ot B ﬁ-m‘w_‘l L i44 .

T IRERMEZRARTY » 2 AR R Z A 3R - 1
FRAN R e Y B ET R B R B R 2 AT R

iy R IR RIS ER BAERA 21EN - R TR
IR (Hi2) 24 (B S) NEFREIHBI - 2R

40 4 & Carol M. Rose, The Shadow of the Cathedral, 106 YALE L.J. 2175, 2175-2200
(1997) ; s&AGE (333) > F69-73 °

41 Guido Calabresi, A Broader View of the Cathedral: The Significance of the Liability
Rule, Correcting a Misapprehension, 77 LAW & CONTEMP. PROBS. 1, 7-8 (2014).

42 Gary S. Becker, Crime and Punishment: An Economic Approach, 76 J. POL. ECON.
169, 169-217 (1968).

43 pArpos fviﬁ? =l K vJ"/‘ v R B AES o ATl A H 1985 & che o (R
M 2L B S A S e Rlchard A Posner, An Economic Theory of the
CrimmalLaw 85 CoLuM. L. REV. 1193, 1193-1231 (1985).

44 Calabresi & Melamed, supra note 36, at 1125-26.
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The Chinese Path to
Economic Analysis of Law

Tze-Shiou Chien*

Abstract

The current standard (Posnerian) economic analysis of law is a
theory without law. Therefore it is not a good approach for any serious
legal studies, particularly in China, which is much in need of law. Many
theories have been abused or misused in the current economic analysis
of law. Coase theorem via the fallacy of denying the antecedent has been
used for resurrecting the Pigovian (externality) approach. Hand’s
formula, originally for deciding ex post liability, has been transformed
into an ex ante regulatory tool. The main theme of the tragedy of the
commons — mutual coercion mutually agreed upon — developed by
Garrett Hardin has been ignored in order to accommodate top-down
calculation. A sensible framework of property rules, liability rules and
inalienability has been instrumentalized to achieve non-legal ends, such
as economic efficiency or political distribution. To say the least, market
failures or externalities are merely the shams of corrective laws. This
paper argues that contractual economics, initiated by Ronald Coase and
developed by Steven Cheung, should be the correct way to do economic
analysis of law, because law as a system of norms is contract-based.

KEYWORDS: Coase theorem, tragedy of commons, Hand formula,
liability rules, externality, legal doctrine, comparative law.
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