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Shareholder Primacy or Director Primacy?

Who Decides Director and Executive Compensation in
Taiwanese Public Companies

Yu-Hsin Lin*

Abstract

Corporate self-dealing involves conflict of interests between a
corporate insider and the corporation. Director and executive
compensation is a typical type of corporate self-dealing. To avoid
conflicts of interest, Taiwan’s Company Law stipulates that the
shareholder’s meeting has the authority over the decision of director
compensation. This study conducted an empirical investigation of
Articles of Incorporation of listed companies in Taiwan and found that
84% of listed companies granted such authority to the board of directors.
This article tries to explain such gap between law in books and law in
action from the transaction cost viewpoint. This article argues that, in
large companies, it is far more efficient for the board of directors to
decide director compensation than the shareholder’s meeting.

Amendment of Securities Exchange Act in 2010 requires all listed
companies in Taiwan to establish compensation committees under the
board. However, the Act does not require the members of such
committee to be directors. The compensation committee acts as a
compensation consultant to the board of directors, which is greatly
different from the board committee system in the U.S. This article
empirically investigates the social ties among committee members and
corporate insiders and finds that around one-third of the sample
members have social ties with insiders. Such finding raises concerns

* Assistant Professor, College of Law, National Chengchi University.
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over the independence of compensation committee members and their
monitoring function over director and executive compensation.

Keywords: executive compensation, shareholder primacy, director
primacy, compensation committee, director independence.
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2 DAVID LARCKER & BRIAN TAYAN, CORPORATE GOVERNANCE MATTERS: A CLOSER
LOOK AT ORGANIZATIONAL CHOICES AND THEIR CONSEQUENCES 238-40 (2011).

3 BEBCHUK & FRIED, supra note 1, at 80-86, 119-20.

4 “Indeed, we have emphasized here that while executive compensation can be
apowerful tool for reducing the agency conflicts between managers and the firm,
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better in the future.” Michael C. Jensen et al., Remuneration: Where We've Been, How
We Got to Here, What are the Problems, and How to Fix Them 98 (Harvard NOM
Working Paper No. 04-28, July 12, 2004), available at http://ssrn.com/abstract=
561305.
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7 See Sarbanes-Oxley Act, Pub. L. No. 107-204, §304 & § 402(a), 2002 U.S.C.C.A.N.
(116 Stat.) 745, 778 & 787 (to be codified at 15 U.S.C. §7243 & §78m(k)). See also
Roberta Romano, The Sarbanes-Oxley Act and the Making of Quack Corporate
Governance, 114 YALE L.J. 1521, 1538-40 (2005).

8 See Press Release, SEC, SEC Votes to Propose Changes to Disclosure Requirements
Concerning Executive Compensation and Related Matters (July 26, 2006), available
at http://'www.sec.gov/news/press/2006/2006-123.htm (last visited Dec. 5, 2012).
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9 BEBCHUK & FRIED, supra note 1, at 23-37.

10 Id. at 195-99.

11 Marisa Anne Pagnattaro & Stephanie Greene, “Say on Pay”: The Movement to
Reform Executive Compensation in the United States and European Union, 31 NW. J.
INT'LL. & Bus. 593, 597-98 (2011).

12 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203,
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15 Commission Recommendation of 14 December 2004 Fostering an Appropriate
Regime for the Remuneration of Directors of Listed Companies, 2004/913/EC, 2004
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supra note 11, at 616-24.
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European Sustainable Investment Forum!‘ % the European Corporate Governance
Forum. See Pagnattaro & Greene, supra note 11, at 633-34.

19 Enterprise and Regulatory Reform Act 2013, Section 79 (later became Companies Act,
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RILRZ G - RATRERFIR BB EZBAGR - HReleE#HiEg
HEILELE -

R TRNKAFRIG TR ARBGE DR T AN e
RIS — i NS S e BB - 0 T
DASEFRS B BT R R AT B - $ERDUI SRR
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AT > HEREASE A AE BRI A A A ] Bt ARG
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108 H&K 2009, supra note 97, at 145.
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AFEBRREY SR ARSI S AT WA HEE
AT EE (2R - BT ESE HRIREY) » BfFAKL
FERANG » AT DASTRAED R 2SR YN B B R A A F B R
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Bk THWRESBRIG, BATS - (HH R AR
OF#ERRGRRITEEAR (social capital ) HH & LA ik & HEAE 737
('social network analysis) {E{BZFENTFT IV SRERE » #EEEZ FERITE
PLEE « A « @ E s A, - (WA - H 3
HRHF TR USRI » FHEMEEH R E AN =
INEIH A S DR B BB OGS E R g RS »
DIFEA TG REE ' < SR A 32 S (R BB DU,
EHE B AT ReE amErE e gl B3RS
H o H BN B RAN TS EEEHRITE » MAAFZRIEE
HAATZ EREBEANTFRGRE (2RI » B

109 “[a]s a practical matter, the procedural distinction relating to the diametrically-
opposed burdens and the availability of discovery into independence may be
outcome-determinative on the issue of independence.” Stewart, 845 A.2d at 1055.

110 LARCKER & TAYAN, supra note 2, at 154.

11 2=y & (3117) 0 F288-289 -




PR RS RAREI R R LU R S I S ] 289
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W o BARRISRIMEDER B AL BRI E AN B 2 HH R
FETIRBRS FIE o RIS R e - FELUEmE s o $F
HERARIWEEFAET AR ERYN ERERES
AL » 320 B ST R AF S RS A Hoft ok B B 3 RS
ANFIZHGE BT FE WG B A FSERE A #
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BR b EBIFER FUMERE Rl e L IR RIAIET - S PRAUE SR
i SRS BRI E RS I o b
AR E B iR E Ry T A AR TR B A HAEEIMNIH R E
522 - (“Independence means that a director’s decision is based on the
corporate merits of the subject before the board rather than extraneous
considerations or influences.”'>) JFHIE » 5 IV EE IS #E 2
P EFEF G AR T S ECEE#EE] | (“domination and control”) »
DI SEETHESLBIL O FIET ' - SR S Ha el o i S R 40
FANBRAGRIA BB TR - RBell A& A Ry Bl A A RE B R
B BRI e N R o R R R
ARG N A BT > BRESRAE T « R - &%

12 368 HEARFTHRPLR §LAMAE — 14 FREFPER S
Bos o Lk Baw ks D044 o F39-40 (20128 )

113 Kevin F. Hallock, Reciprocally Interlocking Boards of Directors and Executive
Compensation, 32 J. FIN. & QUANTITATIVE ANALYSIS 331, 335-38 (1997).

114 “Independence is a fact-specific determination made in the context of a particular
case.” Stewart, 845 A.2d at 1049. See also Elizabeth Cosenza, The Holy Grail of
Corporate Governance Reform: Independence or Democracy?, 2007 B.Y.U. L. REV.
1, 29-41 (2007).

115 Aronson v. Lewis, 473 A.2d 805, 816 (Del. 1984).

116 Lewis, 473 A.2d 805 at 815-816; Levine v. Smith, 591 A.2d 194, 205 (Del. 1991).

117 “But, to render a director unable to consider demand, a relationship must be of a
bias-producing nature....Not all friendships, or even most of them, rise to this
level.....” Stewart, 845 A.2d at 1050.

118 In re Oracle Securities Litigation, 852 F. Supp. 1437, 1442 (N.D.Cal. 1994).
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EEETIEEE - (SRR S S BT B R IR - RAE
ERAEE T BRI L BRR -

BN FIERRERFT RE - BRI E T LTRER - Rl
REFRE HCOHI AR @2 - DU RS i 8 AR ERY - 28
A E F Bl S BN ] BERE R F84% AL
ARG B E DL TRE R R R LR [FIZEKYE | 2272
LIHE > FEE R T ER W B A REREhOE
> RNKImlE 7 IRANER ZBGE TR H A « ASHEZ B RA B
B BRI E O EREERG PO ERIGHRARE
o SRELZ ABHRITARINE - DARRE R i 2 R B
FTiT AR B ASB IR B e R GRIER & R 5.2 1B

(applying Delaware law) (“business dealings seldom take place between complete
strangers and it would be a strained and artificial rule which required a director to be
unacquainted or uninvolved with fellow directors in order to be regarded as
independent.”).

119 See In re Loral Space & Communications Inc., 2008 WL 4293781, at 22 (Del. Ch.
2008) (finding the chairman of the special negotiating committee not independent
because he is a close friend of the controlling shareholder and has substantial
business relationship with the controlling firm); Biondi v. Scrushy, 820 A.2d 1148
(Del. Ch. 2003) (questioning the independence of the two members of the special
litigation committee due to their longstanding personal ties with the defendant
director); See In re Oracle Corp. Derivative Litigation, 824 A.2d 917 (Del. Ch. 2003)
(finding a lack of independence of the members of special litigation committee
because of the Stanford ties among several directors).
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(=) i-Fa e

USRS R E R LV S > SRBIBH R AR R R -
BRI E R B BIR AR LR A&7 - BB Ll R Ra LB E R I
SLVEER » NYSELLUK NASDAQE 25K it A A ARG Hb (1 [ e
74 (affirmatively determines) M/ H. 2 WM > H EHAFWAHE
EEIlERIESH - qRRE 2 TRVA- SE RN ;i SN P o P i
ZWERE R BB LM B2 — "> « BT BEFEIERRST - NYSELUR
NASDAQF; Al " A3k EHBGR L T BB IR
— HELHEFNHEMORERE - GERE3FEAEES KL
A EPERSHELA - FARLEIN - 5% A R S -
BEZS—RZ AR HMZEE G KA (The director or an immediate
family member is, or has been with the last three years, employed as an
executive officer of another company where any of the listed company's
present executive officers at the same time serves or served on that
company's compensation committee ) > [tiF > BZERHEIF IR T E

TS

FEAh > FyAFE T Dodd-Frank 3 6 fhr i Bl & & OR € 1% L 50
952k B TR LR ENZ A G R BB IR Z0OR > RRREFEE LA

122 NYSE LISTED COMPANY MANUAL §303A.02(a) (“No director qualifies as
‘independent’ unless the board of directors affirmatively determines that the director
has no material relationship with the listed company (either directly or as a partner,
shareholder or officer of an organization that has a relationship with the company)”);
NASDAQ ListingRules5605 (a)(2) (“It is important for investors to have confidence
that individuals serving as Independent Directors do not have a relationship with the
listed Company that would impair their independence. The board has a responsibility
to make an affirmative determination that no such relationships exist through the
application of Rule 5605(a)(2).”)

123 NYSE LISTED COMPANY MANUAL §303A.02(b)(iv); NASDAQ Listing Rules 5605
(a)(2)(E) (““a director of the Company who is, or has a Family Member who is,
employed as an Executive Officer of another entity where at any time during the past
three years any of the Executive Officers of the Company serve on the compensation
committee of such other entity”).
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{rlgARe ~ FAEECEAM /A FIS 2 #Bll (“The source of compensation
of a member of the board of directors, including any consulting,
advisory or other compensatory fee paid by the company to such
director”) » 55 ~ FZECBELAF] ~ FAF] ~ BN R HAR R
ZEMMZBEfR (“Whether a member of the board of directors of a company
is affiliated with the company, a subsidiary of the company, or an affiliate
of a subsidiary of the company”) '** - ¥, » NYSELLKNASDAQJR
SRNETES LA - #ridsiZs B B M s e > -

b o BN FHEIAED - ASCELUT SRR |

LT AERRAGR L - AW AT A S RBA R > DL T TR
R TG EEBTE S > A5FTE Bt ACRIFRE R RY30% - ihiFTE BA0L
PERCERY10% - o] RIRBF 2 S A NEMEAVR S > ARSERS
RELZ > AXLUHFHM R B G IR B ERIE " NERACR )
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TR THRENRERRER AR © "5 a7 S 2 Mg FRk

124 See SEC, Press Release, SEC Adopts Rule Requiring Listing Standards for
Compensation Committees and Compensation Advisers (June 20, 2012), available at
http://www.sec.gov/news/press/2012/2012-115.htm (last visited May 22, 2013).

125 NYSE LISTED COMPANY MANUAL § 303A.02(a)(ii) (effective commencing July 1,
2013); NASDAQ Listing Rules IM-5605-6 (Jan. 11, 2013).
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HE 714 (disinterested and independent) AYEEZEREFHL I IRE »
BIaOpHEERE R R 32 B (special negotiating committee ) » DAz
e AR R APV AIERZAZ &8 (special litigation committee )
PLHF > EE R E S 2 E K& HAETHH] (business judgment
rule) HIMREE » RGN G EEFEEESTIRRIILFE - Hef
PE AT R R ZEEE - ARSI E R - Mk
A E R G IRE G IR A R R ER - BN E
EFHESFENVESRMES AN REZE - 24 E/ME T -
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126 Laura Lin, The Effectiveness of Outside Directors as a Corporate Governance
Mechanism: Theories and Evidence, 90 Nw. U. L. REV. 898, 904-10 (1996).

127 Lewis, 473 A.2d at 814. (whether (1) “the directors are disinterested and independent
and (2) the challenged transaction was otherwise the product of a valid exercise of
business judgment”).

128 lig'2 s SELPARY P2 2% E 0 P LiE g 1739 > F 141-
144 (2009 ) -
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