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1 B> o825 > # 2 2 gk7n 5 @ * authoritarian rule of law % 45 it > & %] % rule of
lawep j& 53 5 = § fEh o Y8 R~ 5 @ * authoritarian legality— #£4
RERBRG GPPE Ry GRedEHmFE T4 ) Ll w g
hB s o (T4 R AL & * authoritarian legality » {2 fif § % %7 7 ¢ ¥
authoritarian rule of law » &4 < ¥ &5 JF'f A &k AR e o

2 See, e.g., Michael Trebilcock, Between Universalism and Relativism: Reflections on
the Evolution of Law and Development Studies, 66 U. TORONTO L.J. 330 (2016);
Mariana Mota Prado, The Past and Future of Law and Development, 66 U. TORONTO
L.J. 297 (2016); MICHAEL J. TREBILCOCK & RONALD J. DANIELS, RULE OF LAW
REFORM AND DEVELOPMENT: CHARTING THE FRAGILE PATH OF PROGRESS 16-29
(2008).
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Wz g B IRB B e A S R TP R A h BRI (A -
I, B s R R S AP M T B LR B SE e 1
RECERE T R i R S RE B {E RSB Z RN (2l F R e
FESUIRAS T - 35 SR RL L B e ¥R A A R - Hot > Rl
RS PR E R - 1 HE SR B BRI ZEA] © HK
ERCIHRAREE B fee aa  am AT L RF AU oRRS - (FB)5 ERIFRE
AR A BT AR - ik A TR e R

3 blde MRAATE > P AR aaide > ¢ AR RIRAE I anikdf > A T
EERIRLN -l S R &ﬁffﬁﬁﬁ@f%?:}%? TR E AR ART IR ER
H) R K - % & o See CARLES BOIX, DEMOCRACY AND REDISTRIBUTION (2003);
Seymour Martin Lipset, On the General Conditions for Democracy, in THE
CHALLENGES OF THEORIES ON DEMOCRACY 11 (Stein Ugelvik Larsen ed., 2000)
[hereinafter Lipset, On the General Conditions for Democracy]; Adam Przeworski &
Fernando Limongi, Modernization: Theories and Facts, 49 WORLD POL. 155 (1997);
Steven Fish, Islam and Authoritarianism, 55 WORLD POL. 4 (2002); Seymour Martin
Lipset, The Social Requisites of Democracy Revisited, 59 AM. SOC. REV. 1, 5 (1994);
JAN TEORELL, DETERMINANTS OF DEMOCRATIZATION: EXPLAINING REGIME CHANGE
IN THE WORLD, 1972-2006, 5-6 (2010); THAD DUNNING, CRUDE DEMOCRACY:
NATURAL RESOURCE WEALTH AND POLITICAL REGIMES (2008); Michael L. Ross,
Does Oil Hinder Democracy?, 53 WORLD POL. 325 (2001); Ellen Lust, Competitive
Clientelism in the Middle East, 20 J. DEMOCRACY 122 (2009); ROBERT ALAN DAHL &
EDWARD R. TUFTE, SIZE AND DEMOCRACY (1973).

4 See generally Prado, supra note 2; Kevin E. Davis & Michael J. Trebilcock, The
Relationship Between Law and Development: Optimists versus Skeptics, 56 AM. J.
Comp. L. 895 (2008); David M. Trubek & Marc Galanter, Scholars in Self-
Estrangement: Some Reflections on the Crisis in Law and Development Studies, 1974
Wis. L. REV. 1062 (1974).
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Rl RIR ~ DURERIRIRR ] - etk - SBIUETREiRniE RE(LZ
RISRRAGR 5 it - ASCESEEE G S S S - TRIES R R
FinE R EbZ FRIPREE —RR I S Ry TEH -

VR ARV 8 PR R SR B R AR B 1 B < IATT

5 See John K. M. Ohneshorge, Law and Development Orthodoxies and the Northeast
Asian Experience, in LAW AND DEVELOPMENT IN ASIA 9 (Gerald Paul McAlinn &
Caslav Pejovic eds., 2012).

6 See Jacques deLisle, Development without Democratization? China, Law, and the
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HEEH T 2 E S - (HE ST - BEH - FRE
TR B AR » 20k R HIEHR I T 2 Hi&s - H
H S B SR AR (R SR 1 S B IR - TR R T T
S S — (T SRS R » R A FAR SR T4
BENEOE Y - HE IR FRE TRV IRE (I : I
B EIE -~ EhE - BESEEREEE)  KomEEES
REfRTE R SRV - BRI — ERE B0 - FHE

East Asian Model, in DEMOCRATIZATIONS: COMPARISONS, CONFRONTATIONS, AND
CONTRASTS 197 (Jose V. Ciprut ed., 2008); Randall Peerenboom, Middle Income
Blues: The East Asian Model and Implications for Constitutional Development in
China, in BUILDING CONSTITUTIONALISM IN CHINA 77 (Stéphanie Balme & Michael
W. Dowdle eds., 2009).

7 Katharina Pistor, 4 Legal Theory of Finance, 41 J. COMP. ECON. 315, 322 (2013).

8 See STEPHAN HAGGARD, PATHWAYS FROM THE PERIPHERY: THE POLITICS OF GROWTH
IN THE NEWLY INDUSTRIALIZING COUNTRIES (1990); ROBERT WADE, GOVERNING THE
MARKET: ECONOMIC THEORY AND THE ROLE OF GOVERNMENT IN EAST ASIAN
INDUSTRIALIZATION (1990); Peter Evans, The State as Problem and Solution:
Predation, Embedded Autonomy, and Structural Change, in THE POLITICS OF
ECONOMIC ADJUSTMENT: INTERNATIONAL CONSTRAINTS, DISTRIBUTIVE CONFLICTS,
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it EERECIC R BUR R E M F TR 7 - BIAISEERER
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AND THE STATE 139 (Stephan Haggard & Robert R. Kaufman eds., 1992); CHALMERS
JOHNSON, MITI AND THE JAPANESE MIRACLE: THE GROWTH OF INDUSTRIAL POLICY,
1925-1975 (1982); Chalmers Johnson, Political Institutions and Economic
Performance: The Government-Business Relationship in Japan, South Korea, and
Taiwan, in THE POLITICAL ECONOMY OF THE NEW ASIAN INDUSTRIALISM 136
(Frederic C. Deyo ed., 1987).

9 See Ran Hirschl, The “Design Sciences” and Constitutional “Success”, 87 TEX. L.
REV. 1339 (2009); Frank K. Upham, From Demsetz to Deng: Speculations on the
Implications of Chinese Growth for Law and Development Theory, 41 N.Y.U.J. INT’L
L. & PoL. 551 (2009); FRANK K. UPHAM, THE GREAT PROPERTY FALLACY (2018). For
a relevant literature review in the context of constitutionalism, see David S. Law,
Constitutions, in THE OXFORD HANDBOOK OF EMPIRICAL LEGAL RESEARCH 376
(Peter Cane & Herbert M. Kritzer eds., 2010).

10 See Harold Demsetz, Toward a Theory of Property Rights, 57 AM. ECON. REV. 347
(1967); DOUGLASS C. NORTH & ROBERT PAUL THOMAS, THE RISE OF THE WESTERN
WORLD: A NEW ECcONOMIC HISTORY (1973).
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AL B B P 1 R 2 R 1 o R o s S
() FRENATEE RS 7448 (path dependency ) ' o ##35 (H/ RE T

11 Tay-sheng Wang, The Legal Development of Taiwan in the 20th Century: Toward a
Liberal and Democratic Country, 11 PAC. RIM L. & POL’Y J. 531, 555 (2002); % %
A EER At K T el T asst o F173-176
(20154 ) ; YUN-CHIEN CHANG, WEITSENG CHEN & YING-CHIEH WU, PROPERTY AND
TRUST LAW IN TAIWAN 26-27 (2017).

12 20822 230 DER BB R L A RSRY I enig (1898-
1943)> £ 8 =7 > 17514 > F125-174 (2010 ) ; +k= <> pisdH A%
IR e E it Ak g A 47 (1898-1905) 0 & < fre 4R 0 48% 0 T 121-
156 (2015& )~

13 F24 ~FEF DREFR P ZRF A 28T > F303-307 (2005# ) -

14 See Mariana Prado & Michael Trebilcock, Path Dependence, Development, and the
Dynamics of Institutional Reform, 59 U. TORONTO L.J. 341 (2009).
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15 See Paul D. Hutchcroft, Reflections on a Reverse Image: South Korea Under Park
Chung Hee and the Philippines Under Ferdinand Marcos, in THE PARK CHUNG HEE
ERA: THE TRANSFORMATION OF SOUTH KOREA 542 (Byung-Kook Kim & Ezra F.
Vogel eds., 2011).

16 See Weitseng Chen, Arbitrage for Property Rights: How Foreign Investors Create
Substitutes for Property Institutions in China, 24 WASH. INT’LL.J. 47 (2015).

17 See Shitong Qiao, Small Property, Big Market: A Focal Point Explanation, 63 AM. J.
Comp. L. 197 (2015); SHITONG QIAO, CHINESE SMALL PROPERTY: THE CO-EVOLUTION
OF LAW AND SOCIAL NORMS (2017).
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18 See Chen, supra note 16.

19 Frank K. Upham, Chinese Property Rights and Property Theory, 39 HK. L.J. 611,
616 (2009).

20 David W. Kennedy, Some Caution about Property Rights as a Recipe for Economic
Development, 1 ACCT., ECON., & L.: A CONVIVIUM, at vi (2011).

21 MINXIN PEI, CHINA’S TRAPPED TRANSITION: THE LIMITS OF DEVELOPMENTAL
AUTOCRACY 132-44 (2009); see Xiaolin Guo, Land Expropriation and Rural
Conflicts in China, 166 CHINA Q. 422 (2001).
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22 Frank K. Upham, Lessons from Chinese Growth: Rethinking the Role of Property
Rights in Development, in THE BEIJING CONSENSUS?: HOW CHINA HAS CHANGED
WESTERN IDEAS OF LAW AND ECONOMIC DEVELOPMENT 119 (Weitseng Chen ed.,
2017).

23 John K. M. Ohnesorge, Developing Development Theory: Law and Development
Orthodoxies and the Northeast Asian Experience, 28 U.PA.J.INT’'LECON. L. 219, 221
(2007).

24 FrE kP WA RBRBEROPIVRT O PRI S XRBI B L0 RF AL
L 3R B PR GBI 2 e B S RabE L TRt R
T B M AR i D BB FCR AL 0 R2015F TR el o P
LTFE T R IL D B L o R F - LT F e Wi
2014/20152_ t4 Fpcsrm k2 4 BR4e 0 @ — B2 g BB - Hend
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1
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25 See, e.g., Trebilcock, supra note 2; Trebilcock & Daniels, supra note 2, at 16-29.
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26 FRANCIS FUKUYAMA, THE ORIGINS OF POLITICAL ORDER: FROM PREHUMAN TIMES TO
THE FRENCH REVOLUTION 22 (2012).

27 RICHARD PIPES, PROPERTY AND FREEDOM 121-58 (2000).

28 See, e.g., LARRY DIAMOND, THE SPIRIT OF DEMOCRACY: THE STRUGGLE TO BUILD
FREE SOCIETIES THROUGHOUT THE WORLD 94-95 (2008); RANDALL PEERENBOOM,
CHINA MODERNIZES: THREAT TO THE WEST OR MODEL FOR THE REST? 31-32, 79
(2007); BRUCE GILLEY, CHINA’S DEMOCRATIC FUTURE: HOW IT WILL HAPPEN AND
WHERE IT WILL LEAD (2004).
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29 Weitseng Chen & Jimmy Chia-shin Hsu, Horizontal Accountability in a Polarised
New Democracy: The Case of Post-Democratisation Taiwan, 15(2) Aus.J. ASIAN L.
1,2 (2014).

30 Pip Nicholson & Minh Duong, Legitimacy and the Vietnamese Economic Court, in
NEW COURTS IN ASIA 31, 44-46 (Andrew Harding & Penelope (Pip) Nicholson eds.,
2010).

31 %03 &2 S@TEE L e tlw b 2B RS 546528 0 T 133-
174 (2008# ); 3 %= » £ 472 F A Y hd WFF — AGF A LR
¢ R AR FoS 2 BT 0 1424 0 T 32-40 (20158 )
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32 Weitseng Chen, “Sir, We Suggest You Be Fired!”: Lessons for China from Taiwan's
Judicial Reforms, 2 CHINESE J. COMP. L. 289, 291 (2014).

33 See Shitong Qiao, Rights-Weakening Federalism, 102 MINN. L. REV. 1671 (2018).

34 See, e.g., Lizhi Liu & Barry R. Weingast, Taobao, Federalism, and the Emergence of
Law, Chinese Style, 102 MINN. L. REV. 1563 (2018); Curtis Milhaupt, Chinese
Corporate Capitalism in Comparative Context, in THE BEUING CONSENSUS?: HOW
CHINA HAS CHANGED WESTERN IDEAS OF LAW AND ECONOMIC DEVELOPMENT 119
(Weitseng Chen ed., 2017); Curtis Milhaupt & Wentong Zheng, Beyond Ownership:
State Capitalism and the Chinese Firm, 103 GEORGETOWN L.J. 665 (2015).
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35 BNt - R % SR Y AT Y 0 4~ A WEITSENG CHEN & HUALING FU EDs.,
AUTHORITARIAN LEGALITY IN ASIA: FORMATION, DEVELOPMENT AND TRANSITION
(forthcoming 2020).

36 Erik Mobrand, Authoritarian Legality after Authoritarianism: Legal Governance of
Parties and Elections before and after Democratic Transition in South Korea, in
AUTHORITARIAN LEGALITY IN ASIA: FORMATION, DEVELOPMENT AND TRANSITION
(Weitseng Chen & Hualing Fu eds., forthcoming 2020).
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37 See, e.g., Hualing Fu, Anti-Corruption Challenges in a Party State: The Case of
China’s New National Supervision Commission, conference paper (Aug. 2018) (on
file with author).

38 Jiunn-Rong Yeh & Wen-Chen Chang, The Emergence of East Asian
Constitutionalism: Features in Comparison, 59 AM. J. CoMP. L. 805, 826-31 (2011);
see also TOM GINSBURG , JUDICIAL REVIEW IN NEW DEMOCRACIES: CONSTITUTIONAL
COURTS IN ASIAN CASES 154 (2003).
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39 TAMIR MOUSTAFA, THE STRUGGLE FOR CONSTITUTIONAL POWER: LAW, POLITICS, AND
EcoNoMIC DEVELOPMENT IN EGYPT 198-218 (2009); see Clark B. Lombardi, Egypt s
Supreme Constitutional Court: Managing Constitutional Conflict in an Authoritarian,
Aspirationally Islamic State, 3 J. COMP. L. 234 (2008); Intisar A. Rabb, We the Jurists:
Islamic Constitutionalism in Iraq, 10 U. PA. J. CONST. L. 527 (2007).

40 See Weitseng Chen, Twins of Opposites: Why China Will Not Follow Taiwan's Model
of Rule of Law Transition Toward Democracy, 66 AM. J. COMP. L. 481 (2018).

41 Frank K. Upham, Reflection on the Rule of Law in China, 6 NAT’L TAIWAN U. L. REV.
251, 262 (2011) [hereinafter Upham, Reflection on the Rule of Law in China); Frank
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K. Upham, The Illusory Promise of the Rule of Law, in HUMAN RIGHTS WITH
MODESTY: THE PROBLEM OF UNIVERSALISM 279, 301-12 (Andras Saj6 ed., 2004). For
a discussion about Japanese courts during the pre-World War II period, see J. MARK
RAMSEYER & FRANCES M. ROSENBLUTH, THE POLITICS OF OLIGARCHY:
INSTITUTIONAL CHOICE IN IMPERIAL JAPAN 74-89 (1998).

42 Koichi Nakano, Neoliberal Turn of State Conservatism in Japan: Understanding the
Shifting Modes of Authoritarian Legality, in AUTHORITARIAN LEGALITY IN ASIA:
FORMATION, DEVELOPMENT AND TRANSITION (Weitseng Chen & Hualing Fu eds.,
forthcoming 2020).

43 Upham, Reflection on the Rule of Law in China, supra note 41, at 255-57.

4 %8332 (3331) F18-28-

45 Jianlin éhen, Preserving Constitutionalism by Changing the Constitution: A Revisit
and Defense of the Chng Suan Tze Episode, in AUTHORITARIAN LEGALITY IN ASIA:
FORMATION, DEVELOPMENT AND TRANSITION (Weitseng Chen & Hualing Fu eds.,
forthcoming 2020).

46 See Thio Li-ann, We Are Feeling Our Way Forward, Step by Step, in
CONSTITUTIONALISM IN ASIA IN THE EARLY TWENTY-FIRST CENTURY 270 (Albert H. Y.
Chen ed., 2014); Sek-Keong Chan, Judicial Review — From Angst to Empathy: A
Lecture to Singapore Management University Second Year Law Students, 22 SING.
AcaD. L.J. 469 (2010).

47 See Benjamin L. Liebman, Leniency in Chinese Criminal Law: Everyday Justice in
Henan, 33 BERKELEY J. INT’L L. 153 (2015); Benjamin L. Liebman, Authoritarian
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Justice in China: Is There a Chinese Model?, in THE BEIING CONSENSUS?: HOwW
CHINA HAS CHANGED WESTERN IDEAS OF LAW AND ECONOMIC DEVELOPMENT 225
(Weitseng Chen ed., 2017).

48 Upham, Reflection on the Rule of Law in China, supra note 41, at 261-62.

49 AfEH AR ES FARIAR PR T £ R B RYFEADfE
Mt RrE kA fREme R ) & 0 % L Wenjia Zhuang & Feng Chen, “Mediate
First”: The Revival of Mediation in Labour Dispute Resolution in China, 222 THE
CHINA Q. 380 (2015).

50 E.g., see Yun-Hsien Diana Lin, Civil Mediation in Taiwan: Legal Culture and the
Process of Legal Modernization, 6 U. PA. E. L. REv. 191 (2011).
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51 Tun-Jen Cheng & Gang Lin, Competitive Elections and the Transformation of the
Hegemonic Party: Experience in Taiwan and Recent Development in China, in
PoLITICAL CHANGE IN CHINA: COMPARISONS WITH TATWAN 161, 169 (Bruce Gilley &
Larry Diamond eds., 2008).

52 See FAREED ZAKARIA, THE FUTURE OF FREEDOM: ILLIBERAL DEMOCRACY AT HOME
AND ABROAD (2007).

53 Thio Li-ann, Constitutionalism in Illiberal Polities, in THE OXFORD HANDBOOK OF
COMPARATIVE CONSTITUTIONAL LAW 133, 142-43 (Michel Rosenfeld & Andras Sajo
eds., 2012).

54 Mark Tushnet, Authoritarian Constitutionalism, 100 CORNELL L. REV. 391, 425, 445
(2015).

55 BUINGOC SON, CONFUCIAN CONSTITUTIONALISM IN EAST ASTA 117-45 (2016).
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57 Matthew C. Stephenson, A Trojan Horse Behind Chinese Walls?: Problems and
Prospects of U.S.-Sponsored “Rule of Law” Reform Projects in the People s Republic
of China, 13 UCLA PAC. BASIN L.J. 64, 83-84 (2000); see Chen, supra note 40.

58 See Boix, supra note 3; Lipset, On the General Conditions for Democracy, supra note
3; Przeworski & Limongi, supra note 3; Francis Fukuyama, The Future of History:
Can Liberal Democracy Survive the Decline of the Middle Class?, FOREIGN AFFAIRS
(Jan./Feb. 2012), January/February 2012, https://www.foreignaffairs.com/articles/
2012-01-01/future-history.

59 See Andrew J. Nathan, The Puzzle of the Chinese Middle Class, 27(2) J. DEMOCRACY
5 (2016); Jie Chen & Chunlong Lu, Democratization and the Middle Class in China:
The Middle Class s Attitudes Toward Democracy, 64 POL. RES. Q. 705 (2011).
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60 See Chen, supra note 40.

61 See Jacques deLisle, Legalization Without Democratization in China Under Hu
Jintao, in CHINA’S CHANGING POLITICAL LANDSCAPE: PROSPECTS FOR DEMOCRACY
185 (Cheng Li ed., 2008); Jacques deLisle, Law and the China Development Model,
in IN SEARCH OF CHINA’S DEVELOPMENT MODEL: BEYOND THE BEIING CONSENSUS
147 (S. Philip Hsu, Yu-Shan Wu & Suisheng Zhao eds., 2011).

62 Michael Davis, Constitutionalism in Hong Kong: Politics versus Economics, 18 U.
PA.J.INT’LECON. L. 157, 167 (1997).

63 Richard Cullen & David Campbell, Understanding Authoritarian Legality in Hong
Kong: What Can Dicey and Rawls Tell Us?, in AUTHORITARIAN LEGALITY IN ASIA:
FORMATION, DEVELOPMENT AND TRANSITION (Weitseng Chen & Hualing Fu eds.,
forthcoming 2020).

64 Id.
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ASIA: A NEW CENTURY 90 (Larry Diamond et al. eds., 2013); Chien-min Chao &
Yeau-tarn Lee, Transition in a Party-State System: Taiwan as a Model for China's
Future Democratization, in THE CHINESE COMMUNIST PARTY IN REFORM 211 (Kjeld
Erik Brodsgaard & Zheng Yongnian eds.,, 2006); BRUCE J. DICKSON,
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VOTING FOR DEMOCRACY 8-11 (1999).
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70 Chia-lung Lin, Path to Democracy: Taiwan in Comparative Perspective 140 (1998)
(unpublished Ph.D. dissertation, Yale University) (on file with author).

71 Jacques deLisle, International Pressures and Domestic Pushback, in POLITICAL
CHANGE IN CHINA: COMPARISONS WITH TATWAN 185, 203-07 (Bruce Gilley & Larry
Diamond eds., 2008).
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Abstract

The experience of China and Taiwan is vital for our understanding
of three theses regarding law and development: first, whether economic
growth depends on the rule of law; second, whether authoritarian states
can establish the rule of law; third, whether the rule of law under
authoritarian regimes could lead to democracy eventually after having
achieved a certain level of economic growth. The development of post-
1949 Taiwan and post-1979 China seems to support the first two theses.
This essay examines the two theses in the context of court development
and property rights in Taiwan and China. With respect to the third thesis,
current literature often cites Taiwan as a supporting case, thereby
predicting the future of China. However, the history of Taiwan’s legal
system development does not seem to support this linear view regarding
the authoritarian legality and democracy. This essay suggests that the
determinants of Taiwan’s democratization are external rather than
deriving internally from authoritarian legality per se. All in all, this essay
challenges the linear view regarding development, the rule of law and
democracy by examining Taiwan’s legal history, thereby questioning any
prediction of China’s future legal and political development based on a
similar linear thesis.
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