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The Efficacy of Scheduled Interpretations
with Designated Ratification
and Expiration Dates:

A Case Study of the Constitutional Court’s Declaration
of Unconstitutionality Regarding the Lack of Same-Sex
Marriage Protection in Civil Law

Wei-Ren Chen*

Abstract

The thesis examines situations where the Constitutional Court
determines a law is unconstitutional but doesn’t cancel it, instead giving
a deadline for lawmakers to fix it. It questions how effective is the
Constitutional Court decision acting as a lawmaker before the deadline.
Judicial Interpretation No. 748 by the Constitutional Court is a relevant
case. This interpretation found that the Civil Code did not protect same-
sex marriage and was unconstitutional. Nonetheless, it did not declare
any legal norms ineffective. Instead, it instructed a 2-year legislative
amendment period. If not completed within this timeframe, same-sex
couples could marry under relevant Civil Code provisions. However, if
the legislative process is not completed within 2 years of the
interpretation being announced, can same-sex couples still marry?

This article proposes categorizing such cases to delineate the
timeline, validity, and scope of “establishing a commencement date.”, i.e.
a kickoff clause. It argues that the Court should provide transitional
measures before demanding legislative change. It also points out the

* Ph.D. Candidate in the Public Law Division, College of Law, National Taiwan
University.
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improper rulings by the Taipei High Administrative Court, which halted
legal proceedings for same-sex marriage applications and proceeded
with judgments without waiting for legislative action after Interpretation
No. 748.

KEYWORDS: kickoff clause, sunset clause, scheduled ratification,
scheduled expiration, proactive lawmaking, constitutional
courts as positive legislators, same-sex marriage, Judicial
Yuan Interpretation No. 748.




