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63 Id. at 155-56.

64 Securities and Exchange Commission, Commission Guidance Regarding Disclosure
Related to Climate Change, 17 CFR PARTS 211, 231 and 241, Exchange Act Release
Nos. 33-9106; 34-61469; FR-82 (2010), https://www.sec.gov/rules/interp/2010/33-
9106.pdf [hereinafter 2010 Climate Guidance].

65 Harper Ho, supra note 22, at 426.

66 Id. at 426-27.

67 See Harper Ho, supra note 17, at 324; Harper Ho, supra note 22, at 427.
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68 TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976). ® = . > ;’;—2}
LEEE s MAEL L ZFHFEY > 165 5 F.357 (2019& ) -

69 Harper Ho, supra note 17, at 325.

70 See In re Time Warner, Inc. Sec. Litig., 9 F.3d 259, 267 (2d Cir. 1993) (“[A]
corporation is not required to disclose a fact merely because a reasonable investor
would very much like to know that fact. Rather, an omission is actionable under the
securities laws only when the corporation is subject to a duty to disclose the omitted
facts.”)

71 Harper Ho, supra note 17, at 324-25.

72 Harper Ho, supra note 22, at 425-26.

73 See 2010 Climate Guidance, supra note 64.

74 Harper Ho, supra note 22, at 429-30.
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75 Id. at 426-30.

76 Catherine Dixon & Aabha Sharma, Weil Discusses 2018 10-K and Proxy Season:
Spotlight on Corporate Sustainability, THE CLS BLUE SKY BLOG (Jan. 24, 2018),
http://clsbluesky.law.columbia.edu/2018/01/24/weil-discusses-2018-10-k-and-proxy-
season-spotlight-on-corporate-sustainability/.

77 Sarfaty, supra note 6, at 106-07.

78 Id. at 107-08.
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79 Stephen Kim Park, Targeted Social Transparency as Global Corporate Strategy, 35
Nw.J.INT’LL. & Bus. 87, 108-09 (2014).

80 Tsai & Wu, supra note 5, at 236.

81 THOMAS A. LAMBERT, HOW TO REGULATE: A GUIDE FOR POLICYMAKERS 200 (2017).

82 Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, Pub. L. No.
111-203, 124 Stat. 1376, §1502 (2010).
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of Appeals Decision on the Conflict Minerals Rule, SEC (Apr. 7, 2017),
https://www.sec.gov/news/public-statement/corpfin-updated-statement-court-decision-
conflict-minerals-rule; Acting Chairman Michael S. Piwowar, Statement of Acting
Chairman Piwowar on the Court of Appeals Decision on the Conflict Minerals Rule,
SEC (Apr. 7, 2017), https://www.sec.gov/news/public-statement/piwowar-statement-
court-decision-conflict-minerals-rule; Colin J. Diamond, Conflict Minerals Update —
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88 Nik Stoop et al., More Legislation, More Violence? The Impact of Dodd-Frank in the
DRC, 13 PLoS ONE 1, 15 (2018), https:/www.ncbi.nlm.nih.gov/pmc/articles/
PMC6084930/pdf/pone.0201783.pdf.
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89 Directive 2013/34, of the European Parliament and of the Council of 26 June 2013 on
the annual financial statements, consolidated financial statements and related reports
of certain types of undertakings, amending Directive 2006/43/EC of the European
Parliament and of the Council and repealing Council Directives 78/660/EEC and
83/349/EEC [hereinafter Directive 2013/34/EU], 2013 O.J. (L 182) 19, 19.

90 Id. at 19.

91 Id. at20-21.

92 Id. at 19-20.
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106 [d. at art. 2 (f).

107 OECD, OECD DUE DILIGENCE GUIDANCE FOR RESPONSIBLE SUPPLY CHAINS OF
MINERALS FROM CONFLICT-AFFECTED AND HIGH-RISK AREAS 17-19 (3d ed. 2016).

108 Regulation (EU) 2017/821, art. 4.

109 [d. at art. 5, sec. 1 (a).
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110 d. at art. 5, sec. 1 (b).

111 Id. at art. 6, sec. 1.

112 [d. atart. 7.

113 Dirk-Jan Koch & Olga Burlyuk, Bounded Policy Learning? EU Efforts to Anticipate
Unintended Consequences in Conflict Minerals Legislation, 27 J. EUR. PUB. POL’Y
1441, 1446-47 (2020).

114 [d. at 1441-59.
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115 Ruth Jebe, Sustainability Reporting and New Governance: South Africa Marks the
Path to Improved Corporate Disclosure, 23 CARDOZO J. INT'L & CoMP. L. 233, 265-
66 (2015).

116 Id. at 266.

117 Id. at 267.

118 INSTITUTE OF DIRECTORS IN SOUTHERN AFRICA, KING REPORT ON CORPORATE
GOVERNANCE FOR SOUTH AFRICA 2002 [hereinafter Institute of Directors in Southern
Africa, King II] 10-11 (2002), https://cdn.ymaws.com/www.iodsa.co.za/resource/
collection/94445006-4F 18-4335-B7FB-7F5A8B23FB3F/IoDSA_King I web_ver
sion.pdf.
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119 Jebe, supra note 115, at 267.

120 Institute of Directors in Southern Africa, King II, supra note 118, at 40-41.

121 Id. at 271.

122 Jerry K. C. Koh & Victoria Leong, The Rise of the Sustainability Reporting
Megatrend: A Corporate Governance Perspective, 18 Bus. L. INT’L 233, 240 (2017).

123 INSTITUTE OF DIRECTORS IN SOUTHERN AFRICA, KING REPORT ON CORPORATE
GOVERNANCE FOR SOUTH AFRICA AND KING CODE OF CORPORATE GOVERNANCE
2009 [hereinafter Institute of Directors in Southern Africa, King III] 49 (2009),
https://cdn.ymaws.com/www.iodsa.co.za/resource/collection/94445006-4F 18-4335-
B7FB-7F5A8B23FB3F/King_IIl_Code for Governance Principles .pdf.

124 Jebe, supra note 115, at 273. See also Natasja Steenkamp, Top Ten South Afiican
Companies’ Disclosure of Materiality Determination Process and Material Issues in
Integrated Reports, 19 J. INTELL. CAP. 230, 233-34 (2018).

125 Institute of Directors in Southern Africa, King III, supra note 123, at 7.
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126 Koh & Leong, supra note 122, at 241; INSTITUTE OF DIRECTORS IN SOUTHERN
AFRICA, KING IV REPORT ON CORPORATE GOVERNANCE FOR SOUTH AFRICA 2016
[hereinafter Institute of Directors in Southern Africa, King IV] 7 (2016),
https://cdn.ymaws.com/www.iodsa.co.za/resource/resmgr/king_iv/King IV Report
/ToDSA King IV Report - WebVepdf. = 2£8_% - BB & 28 R Ben
] % Virginia Harper Ho & Stephen Kim Park, ESG Disclosure in Comparative
Perspective: Optimizing Private Ordering in Public Reporting, 41 U.PA.J.INT’LL.
249,297 (2019).

127 Koh & Leong, supra note 122, at 241; Institute of Directors in Southern Africa, King
1V, supra note 126, at 7.

128 Institute of Directors in Southern Africa, King IV, supra note 126, at 35.

129 TInstitute of Directors in Southern Africa, King II1, supra note 123, at 6-7.

130 JSE Limited Listings Requirements, para. 8.63(a), https:/www.jse.co.za/sites/
default/files/media/documents/2019-04/JSE%20Listings%20Requirements.pdf (last
visited Aug. 11, 2021).
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135 BRONWEN MORGAN & KAREN YEUNG, AN INTRODUCTION TO LAW AND REGULATION
96 (2007).

136 See ROBERT BALDWIN & MARTIN CAVE, UNDERSTANDING REGULATION: THEORY,
STRATEGY, AND PRACTICE 49 (1999).
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139 ANTHONY I. OGUS, REGULATION: LEGAL FORM AND ECONOMIC THEORY 121 (2004).

140 See, e.g., Choudhury, supra note 138, at 210-13.

141 National Association of Manufacturers v. SEC, 800 F.3d 518, 525 (D.C. Cir. 2015).
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2014).
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146 American Meat Institute v. U.S. Department of Agriculture, 760 F.3d 18 (D.C. Cir.
2014).

147 National Association of Manufacturers v. SEC, 800 F.3d 518, 522-24 (D.C. Cir.
2015).
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150 Cass Sunstein, The Ist Amendment Has Become a Corporate Shield, BLOOMBERG
NEWS (Apr. 8, 2015), https://www.daily-journal.com/opinion/editorials/the-1st-
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4adb95.html; Cass Sunstein, How to Fight Conflict Minerals? Mandatory Disclosure,
BLOOMBERG VIEW (Oct. 26, 2015), http://www.bloombergview.com/articles/2015-
10-26/how-to-fight-blood-diamonds-mandatory-disclosure-.

151 Michael R. Siebecker, Securities Regulation, Social Responsibility, and a New
Institutional First Amendment, 29 J. L. & POL. 535, 541-55 (2013-2014).
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155 Tsai & Wu, supra note 5, at 252-54.

156 Allison M. Blake, SEC Cannot Cleanse the Electronics Industry Alone: “Blood
Minerals” Mandatory Disclosure Legislation Effective Only If Applied across the
Board, 39 J. Corp. L. 395, 405-06 (2014).
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157 Harper Ho, supra note 17, at 329-30.

158 See Companies Act 2006 (Strategic Report and Directors’ Report) Regulations 2013,
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162 See Virginia Harper Ho, Disclosure Overload? Lessons for Risk Disclosure & ESG
Reporting Reform from the Regulation S-K Concept Release, 65 VILL. L. REV. 67, 70
(2020); TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 448-49 (1976); Basic,
Inc. v. Levinson, 485 U.S. 224, 231 (1988).

163 Harper Ho, supra note 162, at 74, 131-32.

164 Sulkowski & White, supra note 1, at 512-14. See also Choudhury, supra note 138, at
213-14.
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177 National Association of Manufacturers v. SEC, 748 F.3d 359, 372 (D.C. Cir. 2014)
(“Having established that rational basis review does not apply, we do not decide
whether to use strict scrutiny or the Central Hudson test for commercial speech. That
is because the final rule does not survive even Central Hudsons intermediate
standard.”).

178 DANIEL A. FARBER, THE FIRST AMENDMENT 157 (2d ed. 2003); EUGENE VOLOKH,
THE FIRST AMENDMENT AND RELATED STATUTES 190 (3d ed. 2008); JEROME A.
BARRON & C. THOMAS DIENES, FIRST AMENDMENT LAW IN A NUTSHELL 171 (4th ed.
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Constitutionality
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Abstract

Traditionally, the disclosure duty under securities regulation covers
only the scope of financial information. However, with the development
of the idea of corporate social responsibility, the history of multinational
corporations’ misbehavior, the great power wielded by the multinationals,
and the growth of advocating diverse public interests, mandated
disclosure has gradually expanded into nonfinancial information related
to environmental, social, and governance (“ESG”) performance. Section
1502 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act in the United States, Directive 2014/95/EU and Regulation (EU)
2017/821 in the European Union are famous examples of such
development. In Taiwan, several rules promulgated by the Financial
Supervisory Commission, the Taiwan Stock Exchange Corporation, and
the Taipei Exchange have also established social disclosure law. Against
this backdrop, it is worth further noting that when including the
nonfinancial disclosure requirement into the law, different countries have
developed diverse regulatory models.
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The purpose of this article is to explore the regulatory models from
the angles of comprehensiveness, specificity, and compulsoriness, to
analyze the strength and weakness of the different regulatory models in
terms of effectiveness and constitutionality, and to offer suggestions for
future legal reform. This article indicates that while effectiveness is an
important goal, policymakers need to pay close attention to the challenge
of constitutionality when formulating social disclosure law. Based on the
comparative analysis of the different regulatory models, this article
argues that the law in Taiwan could be reformed toward the following
two tracks of ESG disclosure regulation. One track is specifically
designed to pursue certain important governmental interests such as food
safety and environmental protection and would be equipped with
specific and highly compulsory requirements. The other track establishes
a comprehensive reporting requirement but allows for flexibility in
compliance by lowering the specificity and compulsoriness of the
regulation.

KEYWORDS: social disclosure, corporate social responsibility, social
transparency, ESG disclosure, nonfinancial disclosure,
sustainability reporting, commercial speech.




