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6 Id. at25.
7 Id. at26.
8 Id at28.
9 Id at32.
10 7d. at 36.
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14 Hila Shamir, The Paradox of “Legality”: Temporary Migrant Worker Programs and
Vulnerability to Trafficking, in REVISITING THE LAW AND GOVERNANCE OF
TRAFFICKING, FORCED LABOR AND MODERN SLAVERY 471, 476 (Prabha Kotiswaran
ed., 2017).
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THEZ%ZEY (Committee of Experts on Native Labour ) fiff5%5@mi8%5
BRI - ALV RHIR R « 8 THURIESCT B © C2920REE ]
IR ENER R Tdp - 72 TR F R B W R AR R A

(menace of any penalty ) > @ 25113t & 4 & Eﬁ—‘g{ M 33, E LD

28 TLO, Part XIII of the Treaty of Peace of Versailles, OFFICIAL BULLETIN, VOL. I:
APRIL 1919-AUGUST 1920, at 332 (1932), https://www.ilo.org/wcmspS/groups/
public/---dgreports/---jur/documents/genericdocument/wems_441862.pdf.

29 Constitution of the International Labour Organization, Preamble, Apr. 1, 1919, 15
U.N.T.S. 40 (entered into force June 28, 1919).

30 Beate Andrees & Amanda Aikman, Raising the Bar: The Adoption of New ILO Standards
against Forced Labour, in REVISITING THE LAW AND GOVERNANCE OF TRAFFICKING,
FORCED LABOR AND MODERN SLAVERY 359, 360-61 (Prabha Kotiswaran ed., 2017).

31 ILO, ERADICATION OF FORCED LABOUR: GENERAL SURVEY CONCERNING THE FORCED
LABOUR CONVENTION, 1930 (NO. 29), AND THE ABOLITION OF FORCED LABOUR
CONVENTION, 1957 (No. 105), at 5 (2007) [Hereinafter ILO, ERADICATION OF FORCED
LABOUR].

32 Id. até.

33 ILO Convention Concerning Forced or Compulsory Labour art. 2.
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34 TLO Convention Concerning the Abolition of Forced Labour, June 25, 1957, 320
UN.T.S. 291 (entered into force Jan. 17, 1959). ((%Uﬁ% il e K) FILOP =
R F GRS TR > FEE AC29L TR R 7 -
R REF

35 COF TR AR TR B G BP - KE AL 2 Ene§Fd - 52 280
B FE o AEARD O R R FTE FHhae * G F e 1 FREE
P ol o BT R o

36 ILO, ERADICATION OF FORCED LABOUR, supra note 31, at 3.

37 ILO Convention Concerning the Abolition of Forced Labour art. 1.

38 Andrees & Aikman, supra note 30, at 361.

39 4o f @ (§ P 5 Irish Free State) *%1933 - $ILO4R £ 4y 1 2 # I C297 4+
Ao C29¥E A AP hE f A A ¥ o League of Nations, International
Labour Conference Summary of Annual Reports under Article 408, at 445 (1933),
https://www.ilo.org/public/libdoc/ilo/P/09661/09661(1933-17).pdf.

40 Lee Swepston, Trafficking and Forced Labour: Filling in the Gaps with the Adoption
of the Supplementary ILO Standards, 2014, in REVISITING THE LAW AND GOVERNANCE
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OF TRAFFICKING, FORCED LABOR AND MODERN SLAVERY 395, 396 (Prabha
Kotiswaran ed., 2017).

41 TLO Convention Concerning Forced or Compulsory Labour arts. 4-6. = )’L*u%'-; )
C29x 2 B2l ¥d  ad PP LIRTHBEFH{ LS5
Al EC292 TLOY A B eh¥F 4 2 fiwe

42 Slavery, Servitude, Forced Labour and Similar Institutions and Practices Convention
of 1926 (Slavery Convention of 1926), art. 1, 4 1, Sept. 25, 1926, 60 L.N.T.S. 253
(entered into force Mar. 9, 1927).

43 Swepston, supra note 40, at 397.

M 2AXBEFEBTEAE Ao RET 2 I3 B AEERES > £1950F X
WILfE L $ o B P PO (7 5 ehk 41 o Daniel Roger Maul, The International
Labour Organization and the Struggle against Forced Labour from 1919 to the
Present, 48 LAB. HIST. 477, 483 (2007). fei4 W8 FF5g 8 ¥ $ 2 1k (75 4§ o7&
o B PI197048 & o P AER 5 A EREE TR > L RNB U AR LA
AHAIYEERNEZ - cRUFBLRL - IS RTEAEEET AL AR
I ApdE 0 2 A FBARARY o e TAL AR R4 F 1
BEFKridad o k2 - AT MRS A A REpT dpdf 0 R LB
A FEFRTA QI - EF BRI R BT R AT
o AFBERELIERZT  PAFAA D OB FHERFER > LIk
TR AR 1RGSR PO o & A FE 9 Mt ¥ e A e
»AHE KL X FIERA 23 F o Anne-Charlotte Martineau, Forced Labour, in
INTERNATIONAL LAW AND THE COLD WAR 271, 278-79, 281-84 (Matthew Craven,
Sundhya Pahuja & Gerry Simpson eds., 2019).
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45 Andrees & Aikman, supra note 30, at 363.

46 Lee Swepston, How the ILO Embraced Human Rights, in RESEARCH HANDBOOK ON
LABOUR, BUSINESS AND HUMAN RIGHTS LAW 295, 300 (Janice Bellace & Beryl ter
Haar eds., 2019).

47 Swepston, supra note 40, at 398-99.

48 THIBT R Gk (B wFE 2RI RS Y AR D
%) (Supplementary Convention on the Abolition of Slavery, the Slave Trade and
Institutions and Practices Similar to Slavery) * 2% » 3t A 8% 9% % - 4 -
Pt r AR A v E AR GG R R R B R R

49 TLO, ABOLITION OF FORCED LABOUR: GENERAL SURVEY CONCERNING THE FORCED
LABOUR CONVENTION, 1930 (NO. 29), AND THE ABOLITION OF FORCED LABOUR
CONVENTION, 1957 (No. 105), at 78 (1979).

50 ILO, ERADICATION OF FORCED LABOUR, supra note 31, at 35-46.
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51 International Covenant on Civil and Political Rights, art. 8, § 3(C), Dec. 16, 1966, 999
U.N.T.S. 171 (entered into force Mar. 23, 1976).

52 Swepston, supra note 40, at 397.

53 “with a tacit understanding that the coverage of their standards is virtually identical in
spite of minor variations in wording”. LEE SWEPSTON, FORCED AND COMPULSORY
LABOUR IN INTERNATIONAL HUMAN RIGHTS LAw 15 (2015), http://www.ilo.org/
global/topics/forced-labour/publications/WCMS_342966/lang--en/index.htm.

54 International Covenant on Economic, Social and Cultural Rights, art. 6, 1, Dec. 16,
1966, 993 U.N.T.S. 3 (entered into force Jan. 3, 1976).

55 SWEPSTON, supra note 53, at 14.
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56 Economic and Social Council, The Right to Work: Article 6 of the International
Covenant on Economic, Social and Cultural Rights, § 9, U.N. Doc. E/C.12/GC/18
(Feb. 6, 2006).

P LR AEA  EANEF P M0 2 A B UM IR L gAML E
CHEPRESS - R R 255 R 283 (2018& ) o

57 Mehrdad Payandeh, Fragmentation within International Human Rights Law, in A
FAREWELL TO FRAGMENTATION: REASSERTION AND CONVERGENCE IN INTERNATIONAL
LAw 297, 306 (Mads Andenas & Eirik Bjorge eds., 2015).

58 Bt T AR AL (FHwanp o 2% T (3116) 5 F14-15-

59 blhrk - FE R A Y - FOBEAEREEL - EXT BRI E G F
{% - Payandeh, supra note 57, at 304.
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61 FE.g., Tom Brass, Some Observations on Unfiee Labour, Capitalist Restructuring, and

Deproletarianization, 39 INT’'L REV. SOC. HIST. 255, 256 (1994).
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62 Judy Fudge, Modern Slavery, Unfree Labour and the Labour Market: The Social
Dynamics of Legal Characterization, 27 SOC. & LEGAL STUD. 414, 429 (2018).
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63 ISAIAH BERLIN, LIBERTY 170 (Henry Hardy ed., 2d ed. 2002).

64 Clare Dalton, An Essay in the Deconstruction of Contract Doctrine, 94 YALEL.J. 997,
1027 (1985); John P. Dawson, Economic Duress: An Essay in Perspective, 45 MICH.
L. REV. 253, 256 (1947).
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66 AT A A d % 2 ¢ “.Ihave found it more useful to see ‘positive freedom’ as
the person’s ability to do the things in question taking everything into account
(including external restraints as well as internal limitations).” AMARTYA SEN,
RATIONALITY AND FREEDOM 586 (2002).

67 Richard Arneson, Egalitarianism, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY
(Edward N. Zalta ed., Summer 2013 ed. 2013), https://plato.stanford.edu/archives/
sum2013/entries/egalitarianism/.

68 p#rzt (Martha C. Nussbaum) s 4 B~jo fo A fie + $% %o B3 % (sufficientarian )
* ¥ o INGRID ROBEYNS, WELLBEING, FREEDOM AND SOCIAL JUSTICE: THE CAPABILITY
APPROACH RE-EXAMINED 101 (2017).

69 #* Philip Pettitsr14 45 %3 - T3 38 fp ¢ | (option-freedom ) F PF % #H3|5 B &
w0 WHEIR A Loehph FE 0 2 IR RS F E 5 e o Philip Pettit,
Agency -Freedom and Option-Freedom, 15 J. THEORETICAL POL. 387, 389, 391 (2003).
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70 rigg 4 BTk ip»u v &I IEIE HAE O A x% BAEHFENIBEELEHS
(functions ) &4k & it # (basic capabilities ) = John O’Nelll, Varieties of Unfreedom,
THE UNIVERSITY OF MANCHESTER RESEARCH 20 (2022), https://research.manchester.
ac.uk/en/publications/varieties-of-unfreedom.
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71 “For the transformation of money into capital, therefore, the owner of money must
find the free worker available on the commodity-market; and this worker must be free
in the double sense that as a free individual he can dispose of his labour-power as his
own commodity, and that, on the other hand, he has no other commodity for sale, i.e.
he is rid of them, he is free of all the objects needed for the realization
[Verwirklichung] of his labour-power.” KARL MARX, CAPITAL: A CRITIQUE OF
PoLITICAL ECONOMY VOL. I, at 272-73 (Ben Fowkes trans., Penguin Books 1976)
(1867) (emphasis mine).

72 Kendra Strauss, Coerced, Forced and Unfiee Labour: Geographies of Exploitation in
Contemporary Labour Markets, 6 GEOGRAPHY COMPASS 137, 139 (2012).

73 Nick Bernards, The Global Politics of Forced Labour, 14 GLOBALIZATIONS 944, 945
(2017).

74 AMARTYA SEN, DEVELOPMENT AS FREEDOM 7 (1999). (7 24p 415 5. %% WA
WRFTEES o )

75 Jairus Banaji, The Fictions of Free Labour: Contract, Coercion, and So-Called
Unfree Labour, 11(3) HIST. MATERIALISM 69, 91 (2003).

76 “The Roman slave was held by chains; the wage-labourer is bound to his owner by
invisible threads. The appearance of independence is maintained by a constant change
in the person of the individual employer, and by the legal fiction of a contract.” MARX,
supra note 71, at 791.
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77 Banaji, supra note 75, at 91.
78 Id.

79 O’Neill, supra note 70, at 21.
80 Id. at 20.

81 Strauss, supra note 72, at 139.
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85 Shamir, supra note 14, at 483.

86 Matt Zwolinski, Benjamin Ferguson & Alan Wertheimer, Exploitation, in THE
STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Edward N. Zalta & Uri Nodelman eds.,
Winter 2022 ed. 2022), https://plato.stanford.edu/archives/win2022/entries/exploitation/.
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153 E.g., ILO, REPORT OF THE COMMITTEE OF EXPERTS ON THE APPLICATION OF
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158 ILO, supra note 118, at 392.

159 Id. at 392-93.

160 Protocol of 2014 to the Forced Labour Convention, 1930, June 11, 2014, 3175
UN.T.S. 199 (entered into force Nov. 9, 2016), https://www.ilo.org/dyn/normlex/
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Labour Protocol].
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groups/public/---ed_norm/---relconf/documents/meetingdocument/wems_736204.pdf.
gz +BILOSPHFEL (77 & Jaec f FF ~ e ¥ B RALBES 2
k5~ M E (BN kafala ~ Av iR ¥ BT B E o 11 BT A
SR s i ;‘"—,’%iﬁ"‘f B FH L Lo

181 Id. at 228.

182 ILO, supra note 150, at 286.




170 CF #0512 S 45| %364 (202543 A4)

FEVETRPG M - BRI S LM - A AREE - AERERE
FOBAEN PEE—RIRA] - R TS s -

THEEE » ILOLAEREM = R LR - 95 | 327 2 HE i
AT - AR SRS B R
ESEREP N EEENREE  RERSHR LGRS R
EBIREAT S - AR S a8k L' - 12
Wt e FEE TS A B ™ o

P TTER + ILOAEIE YA BT Mt 2 B EL e s e it
I L2 % > HI TR S B R A TERERE T s 3 T
$ i) 'Y o HILOR BRI B S HIBRIRE T AL » 7E(R
BRSBTS - AGRTHRAAE MBS (RE
) 2R IMFER DL  RLEERZ 0 TEE R a
B2 -

ILOTE R BRSAE A% » AR B pRas /5= » EARME HL (R ST 2 B
& o IEH S » RHESERRATHERILOA KB B B e 2 2 <7
BTSSR L  ILORE BTG E (FE2E) 2
THEpEfE (SRR EEXEEtE (SRR LERE -
HIEBRF R BB (R R e e - EUNS R E - B

183 Strauss, supra note 72, at 140.

184 Fudge, supra note 62, at 415.

185 Lerche, supra note 93, at 430-31.

186 Bridget Anderson & Ben Rogaly, Forced Labour and Migration to the UK,
COMPAS, UNIVERSITY OF OXFORD 47-49 (Jan. 1, 2005), https://www.compas.ox.
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188 TAN HURD, INTERNATIONAL ORGANIZATIONS: POLITICS, LAW, PRACTICE 189 (4th ed.
2020).

189 Constitution of the International Labour Organization art. 3, 1.
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193 HURD, supra note 188, at 177.

194 d. at 189.

195 Id. at 173.
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Does Taiwan’s Temporary Migrant Workers
Scheme Lead to Forced Labour?:

Assessing Taiwan’s Human Rights Performance against [LO
Practices and Two Conceptions of Unfree Labour

Ya-Wen Yang*

Abstract

Does Taiwan’s low-skilled temporary migrant workers (TMWs)
scheme lead to forced labour? This paper argues that it likely does. The
significance of this inquiry cannot be overemphasised. If the TMWs
scheme were a forced labour institution supported by state law, not only
would the state have committed systematic human rights violations, but
employers would also be involved in offences related to forced labour
and human trafficking. Taiwan’s supply chains might face sanctions
from trading partners.

This article investigates Taiwan’s TMWs scheme in light of the
practice and interpretation under Convention 29 (C29) of the
International Labour Organization (ILO). It first points out that ILO C29
has normative force upon Taiwan, even if Taiwan is not allowed to be an
ILO member, because C29 has constituted part of the state’s human
rights obligations under Article 6 of the International Covenant on
Economic, Social and Cultural Rights. Second, this paper proposes two
conceptions of unfree labour—the voluntariness model and the
capabilities model—as the analytical framework to understand ILO’s
trace to eliminate forced labour. While the voluntariness model only
considers non-economic coercion as unfree labour, the capabilities
model expands the conception to include economic vulnerability. This
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article highlights that the ILO’s focus has shifted from the voluntariness
model towards the capabilities model, from preventing non-economic
coercion towards eliminating exploitative working conditions and
economic vulnerability. Finally, this article measures Taiwan’s TMWs
scheme against practices under C29. It points out that the government
tends to respond to the requirements of the capabilities model with the
rhetoric of the voluntariness model. The result is insufficient penalties
for forced labour offences, exceeding limitations on migrant workers’
freedom to change jobs, absence of legal labour standards, and
institutional justification for migrant workers’ plight in debt bondage. To
sum up, the forced labour risks of Taiwan’s TMWs scheme reflect the
gap between how forced labour should be eliminated under the
voluntariness model and capacities model.

KEYwoORDS: forced labour, unfree labour, human trafficking, modern
slavery, migrant workers, International Labor Organization
(ILO), Forced Labour Convention, 1930 (No. 29), labour
rights, debt bondage, capabilities approach.




