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11 See Julia P. Sams, The Availability of the “Cultural Defense” as an Excuse for
Criminal Behavior, 16 GA. J.INT’L & CoMP. L. 335, 335-54 (1986).

12 See Marc Galanter, Justice in Many Rooms: Courts, Private Ordering, and
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13 See Doriane Coleman, Individualizing Justice through Multiculturalism: The Liberals’
Dilemma, 96 COLUM. L. REV. 1093, 1093-1167 (1996).

14 See Alison D. Renteln, 4 Justification of the Cultural Defense as Partial Excuse, 2 S.
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16 Id. at 195-97.

17 Id. at 197-98.

18 See Leti Volpp, Blaming Culture for Bad Behavior, 12 YALE J.L. & HUMAN. 89, 89-
116 (2000).

19 ANNE PHILLIPS, MULTICULTURALISM WITHOUT CULTURE 81-82, 84, 96 (2007).

20 See Cynthia Lee, Cultural Convergence: Interest Convergence Theory Meets the
Cultural Defense, 49 ArRiz. L. REV. 911, 911-59 (2007).
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A Preliminary Exploration
of the Application and Significance
of Cultural Defenses in Taiwan’s
Indigenous Criminal Cases:

Empirical Legal Research in Hualien District Court

Keng-Wei Fan* & Jun-Ru Lin™*

Abstract

This article focuses on the Hualien District Court as its
observational subject, conducting an initial investigation into how judges
in Taiwan’s criminal trial system decide on the application and scope of
cultural defenses when faced with claims or relevant provisions brought
forth by indigenous defendants. It aims to clarify how the current legal
framework shapes judges’ application of cultural defenses and its
normative significance. In other words, this article shifts its focus from
theoretical introduction to the observation and interpretation of legal
practices.

Firstly, through the analysis of judgments and interviews with
judges and lawyers, this article finds that despite the diverse cultural
conflict patterns between indigenous peoples and the national legal
system, the application of cultural defenses is confined to specific case
types for which legislators have already established decriminalization
rules. In terms of case types, it appears that the judicial cultural
imagination aligns entirely with the legislature. Furthermore, within case
types with established decriminalization rules, this article also discovers

*  Associate Professor, Department of Law, National Dong Hwa University.
*3% Ph.D., College of Law, National Chengchi University.
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that judges’ understanding of the rule’s criteria may vary depending on
the case type. Moreover, such differences influence judges’ decision-
making paths when applying cultural defenses, leading to a choice
between mitigating sentences or acquittal. The article posits that these
variations in cultural interpretation and application of cultural defenses
can be attributed to the varying degrees of the regulation of legal norms
within these specific case types. Factors that contribute to this variation
include the nature of the criteria’s protective interests, the clarity of legal
provisions, the quantity of criteria, and the substantive content of the
criteria. In conclusion, this paper argues that the development of cultural
defense is shaped through the interaction between internal practices in
the courtroom and legislature. It differs from the development in its
theoretical homeland, forming a practical and theoretical construct with
distinctive local characteristics.

KEYWORDS: cultural defense, indigenous peoples, cultural convergence,
forest collection, wildlife hunting, firearm possession,
empirical legal research, law and society.




