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The Judicial Authority of
Constitutional Courts:

A Study Based on the Practices of Constitutional
Judicial Review of R.O.C. and France

Chwen-Wen Chen™

Abstract

How does the judicial branch establish its authority? This article
tries to answer this question by examining the practices of the R.O.C.’s
Grand Justice and the French Constitutional Council. The constitutional
histories of Taiwan and France show that the best way to build or
strengthen the judicial authority is to challenge directly the political
branches, particularly the ruling elites or parties. The courage and will to
confront the political leaders or ruling parties can shift authority from
political players to courts. Furthermore, the judicial branch needs allies
to help them to withstand political pressure. Thus the democratization of
society and the emergence of opposing factions have become
prerequisites for courts to seek their alliance. Finally, this paper
demonstrates that the mechanisms of the judges’ status protection and
the procedures to start the constitutional judicial review determine the
degree of judicial independence and the strength of judicial authority.

KEYWORDS: judicial authority, constitutional judicial review, judicial
deference, judicial confrontation, Conseil constitutional,
Grand Justice of R.O.C.

% Research Professor (Joint Appointment), Institutum Iurisprudentiae, Academia
Sinica; Professor, Department of Political Science, National Taiwan University.
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