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T % ¥ =1 (content neutrality) .7 % p o 7w B AE o
FEB]EEErwin Chemerinsky{E205FFiTHY)— ke SCEATRE B H I EG
SEMEEE - 20FAE H A AL A -

TERBIN S im B RS - FEW RSB E e EE
I - ZEE B R FE BRI NE (content-based ) 2 /ZIES

1 Erwin Chemerinsky, Content Neutrality as a Central Problem of Freedom of Speech:
Problems in the Supreme Courts Application, 74 S. CAL. L. REV. 49, 49 (2000).
Geoffrey R. Stone %.80# i~ #wﬁﬂm;}ﬁ Mo pNFP 2HFTRETHEY 2ERERT
17 e (Geoffrey R. Stone, Content Regulation and the First Amendment, 25
WM. & MARY L. REV. 189, 189 (1983).) > {é keivif B» % 2587 s § Preng it o
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A% (content-neutral ) 5 $3¥f N A HYF 3 e Hil58 F B 1 25 A A 1E
(strict scrutiny ) » JE$T ¥ A B HYF G e il AE ) o 2 3 AR e
(intermediate scrutiny ) ° 7F3= {H #¢fE fy " @G | FUBEEHRAY]
(doctrine) H1° » AT IEIERSTEE/ JESHEI PN A HOEI S HI%E » FE
VIS T E—T] ) rREERERE I —T] o RIREiAS
RIME > BEEE TEERmE - M EEE TS ERME
AT AR E S — T JRUIRIR - EAHERR R M ERSRE T2 FE R an
e AU N —T) ) BRE - RS EREENEEE NS
AT

BN - I e [ A7 M R AR AR 2 PRk - 35 (kAR
PNAKEF S - EEKEEZBEBF & EEFEAE o John Paul
Stevens KIEE STER.A. V. v. City of St. PaulZEr IR 2 R EZEF T -
S ER—HEEE " 2Fa2#  (all-or-nothing-at-all ) HYEETY
F A HHEAREE T AR R & TR Y
NZAHIE EE" - MBI - S S H A S S R E
SHEIN AT S 3SR 787 - Stephen Gerald Breyer AR E I
i - BRHEURSHENARISES " B, (automatically ) fiFiZE Bt
PR FAE 2 T HEERM ) (rule of thumb) © - $Hizk
o LHEEEST TS NA AR E L | AURAIE - HEEHE

2 MWERIEHG AR R THmp o U E RIS N Sk &
ATE P 0 F133-196 (1999 ) ¥l# il > T3 p od HEERIZHE 2%
Tr B g > 288 0 T 42-51 (2005& )

3 Antonin Gregory Scalia+;# F i £ enf #eg L%#H > #13) T2 % Fi2 g3
G (BB PEPRRR) EALPR 2L RE 6 LIALP GR
BB L FH 2P EH o 23 RAPFETHEZZ R EY > vuELLned

PN E s B et (RALV. v City of St. Paul, 505 U.S. 377, 383 (1992).) ° ;*
Felf R T A b B TR G HRE /= 272 2 FH ) de - A2 > L b
BRAETStevens* PSR LIEE T T2F A2 E ) pAB 2 o

4 R.A.V,505U.S. at 419 (Stevens concurring).

Id. at 429-31.

Reed v. Town of Gilbert, 576 U.S. 155, 176 (2015) (Breyer concurring).
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T IR T R R o R 1 T o Y A e — T o A
R. George Wright=2 5y + ¥ =2 B A SIS @ 8 1%
0 TRE  RER . FNAESEE SR TEIIEE SIS
B, * < Ashutosh BhagwatHI$gH! » BERAN AT EBINERERE -
(B8 R R B b » & B AR A T T M I B
Rl EHERM RS ER A SRR E - 5T IEERE
HEHLER - EMERNARI R SRS S S - (03
MR EAIBarry P. McDonald » #1205 & BiERE B RS E—HH
SEREETRH T BEEBNAEE (B P ki
fIRES] » SB— AT RRE T/ Mg st b P N A I B L S
PSR S e -

ANFGE LR Al RAL - AR A TP D AR AN AT 22
[H - ERVERIEN—20 BRAGH - BT EEZEFE Stevens Al
Breyer KNIAE RIS - NEANESERERHRAIP S R ES
HERITRAE(EZE TP ROR i & - Je o amiE (rdame o e - 22

7 Bartnicki v. Vopper, 532 U.S. 514, 536-37 (2001) (Breyer concurring); United States v.
American Library Association, 539 U.S. 194, 217-18 (2003) (Breyer concurring).

8 R. George Wright, Content-Neutral and Content-Based Regulations of Speech: A
Distinction That is No Longer Worth the Fuss, 67 FLA. L. REV. 2081, 2081-82 (2015).

9 Ashutosh Bhagwat, In Defense of Content Regulation, 102 TOWA L. REV. 1427, 1429
(2017).

10 Barry P. McDonald, Speech and Distrust: Rethinking the Content Approach to
Protecting the Freedom of Expression, 81 NOTRE DAME L. REV. 1347, 1352 (2006).
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SR -

AT > (EARE NSNS T - AR —2
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OB BB R — 3 - TEHEIEI R EE - ST
BhEAMEE - NEPILE I G E A - BRI
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S ATRR AR - R AR R R R A G =i
A AT -

AlEmAEE—4 - B N —BEHET o S5 A
EEBDREND 0 SR EREEERAER -
ASLHHE BT Leslie Kendrick YAt - Z2DER & =EbeE (E

11 See Reed, 576 U.S. 155.

12 B BRI h AR 2T fEEY @ 2 R F LAY T ARy
wpd EZ SR FRIEH e R Y @ AR F AR U E
FIRA AL TR PRE LR AT S SO (P12 A7 R
K -2 o PR Y ] > 198 > F218-225 (20164 ) o A A IT G A =t H
WERUZS R D T R R REY D T Y 2 — 2 RERULH e
MR- R EEGhT FFLREEA  2 2% gl m%hy
255 (4 ) F201-269 (2017& ) -




60 CF #0502 S A7) 52941 (20212£9A)

HEA - chIL P AMEEE BRHE RN —2UE - AR eI
BIAMERRAGE (B G E MN RA Tfakbe - B2 - BIpEEkr—2lt
o T EER AT AR - 1 E R R A R — AR FEEE - 3K
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7 NPRASGRERARY - ARZE RN AP e =i E
B E] — i B AR Ty M G - 55 (E 2GR R 2 B G (motive
theory ) < SE{EFRIAE T IEMIFREEIER + BRI LEERR EH
SEEH - RERER R A EBE TR 7 SRR I Th L R A
MRfERE R EEERE L Sl — TR s T RE = R 2 =Bl -
AAER » ASGE R A R E BB AR B M2 E A & — A s E)
WEmiEE - AT AR B ER 7T DUEHE A B A LR
- ASERREN(E R E e - BER R RERS IR R S SR
OB LamE - R BEE (E BRI AL R R SRR A F PR AT I FAE
1 = Eugene Volokh{E M@ KGR TR T EISEERIHERY -
ASCH ALt fR - (e R (A SRR EERFIZRE - )
PEmE A R A PO L P R E T DA R A et i A = A E FH TR
ZEHPRFIRIRS] > JREIASE EhRIHET 2 FE B2 — R &
HyRTRENE

T EEER - FHE R EHEMNE - ME IR BN
TE BN ERET T EERE—EFREEENS ? B E IER A
TLAESE RV Re b o BRI G FEE R AR
HEMREFIMD G HEFHE 2 1O G - FEEA T HE RS -
HL RN E B RAEIER L EHERE - & 2 BRI 2T
AR o AT E I Andrew  Verstein 3 M1 2REREH » FefFEDL T ABR
#5% | (but-for motive ) KIFMEANEBEE - B3 BB Al 171 KA
RETMERTTE « 8 MRASCREE LTS T - RENEREE
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AR - SURKERM > Bt S ry N A PR ERE 5
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(R B ARG (R R A ) RS - M
SEEER o (EEREERE - AT I N5 R A S 1
It AU FHJoshua P. DavisfllJoshua D. RosenbergfJgiiE » i ([
SRR TR E (patron) | o BUFIE RS E BT
LHERE - IAIEI TR ATI RN « B AT DU A Ty B T3t T e
SHEINARIS 3G E - SERRERIIEREN 2 S ER - RN
T o BURFIE R RS BT HIME R et v B R % HE R - ke
G g - (HERMEAERTE - R R ER AL B - H
I T S 3 PR T DU S B L TS SR IE I R A
TR R -

13 Joshua P. Davis & Joshua D. Rosenberg, The Inherent Structure of Free Speech Law,
19 WM. & MARY BILLRTS. J. 131, 135, 141-68 (2010). — @ &g iz 2 ¥ 5t { 5 7w &
% > H_Robert Post#r#léng & & /5 ¢ eh [ ¥ 2, (management ) 4f 3
( ROBERT C. PosT, CONSTITUTIONAL DOMAINS: DEMOCRACY, COMMUNITY,
MANAGEMENT 4-6 (1995).) »

14 ’éﬁ-%i%«ﬁrHazelwood School District v. Kuhlmeier, 484 U.S. 260, 266 (1988); Morse
v. Frederick, 551 U.S. 393, 404-06 (2007).
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Reed W5 MBS T FR ST MR R (= (DL R RE§Reed
HIHE) - BB R TS E RS ERE L (facially ) RIS S AT
ORI (message) FETEFIEE - HELZEER - QIS
HIBASHEN | BEREEEN - AEASE S B2 FEH
TR IR RS S e N T, - s
T EEE R A S T ERAEE | T - HEEESE
iy RSB RN STE NS  HERREEN » HBRIEsH
N7 o BERE SRS R A —EEENE R R
R SRR - A SCE TS IR S R A A =,
RIS — BT B =K - Rk B Kendrick Uittt : i
fif T MM TSR 2 — B BT REAE — (B A R e ) — BUE
ﬁ °

Reed FIMER 55— Rk 1 FIMERYSE — (8258 - T 32l b, /iR
"rEEFE L (literally ) FESESER - £/ IR S P ERAVAE
fa RIS ) AR ERE - A& 0 B — i EE A2
TS ) (viewpoint discrimination ) A1 " ERE BT | (subject
matter discrimination ) ' o —fEARER » HB BRI R R O R 106
RN - EBeRVE SN H S KBS - B0 T2kt
AP BB R R L PR (B IEERER) BRE
Bhwd - T 2SR R Z PR S 0 (BEERLET - BRE

15 Reed, 576 U.S. at 163-65.

16 Id. at 166.

17 Police Department of City of Chicago v. Mosley, 408 U.S. 92, 95 (1972);
Consolidated Edison Co. v. Public Service Commission, 447 U.S. 530, 537 (1980);
Rosenberger v. Rector & Visitors of University of Virginia, 515 U.S. 819, 828-29
(1995); Hill v. Colorado, 530 U.S. 703, 722-23 (2000); Reed, 576 U.S. at 163-64.
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TR R ERENASER - KWW MR R
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KEFIREER » B T BRI BRI E R DS » e e
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TR 2R 2 38 2 — (8 S SR AR B KRR - th
BN RIS — AT ST E (AR - B ok
FETEREG TR LKk S ST RS TR | R
M ERLR | (facial discrimination ) °

ReedFIIMEN S D BRARMEESR - —2EHimEE T Y
3=

(B R 45 BRI (B — 2 (e Erh— A s
) - BEERRE R RE R RERE A 2 AR
BESEAER KA SR (secondary effect doctrine ) > o FE AR
R R ZE 5 Renton v. Playtime TheatresZ&H » AFEHIZE (H4E
R 2 N B 1,000 S IR EE P B 135
R B A AR - S R A S B I R
AR BB RIS - S T RS RS TR S HE A
BRI TR TR NS TSl A e B B e ol 1 £
W (R - LB RS N AR A fm e ™ - 1538

18 i 4e i Rosenbergers » i# Fain s BLELSAR L P P SRP5 4510 1 2 W B iE 2 %
1% (Rosenberger, 515 U.S. at 829.) »

19 €§-9}§E%Rosenberger, 515 U.S. at 895-96 (Souter dissenting); Hill, 530 U.S. at 742-
43 (Scalia dissenting).

20 Bt ok Ek RAHARE B & (:32) 0 F181-184

21 Renton v. Playtime Theatres, 475 U.S. 41, 44 (1986).

22 Id. at 47-49.
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o IR E RIS T SRNE (B s
BEAAEPE)  BREHIIFENEE RN A SRS (3
B B A RS ) - BIUEMIE - (EIA2 AT RYIZT (3
Tk ) - FAIHRERT DRI R RIS N AR S s d T IR
A S MATERIEE | - (ERER TN T RS R I
SHNE ) P o R T AT AEHIE Reed HIMERT Y K S SR BRI
EEHERE - ST LESS SR EHER TSRS R
EUFFE AN AIORGR | - B TEHREET SRS | EER
A — R AR - TIEERE R T RNE -

arEE - TR BERAE-ER - BRI A
ERMEE " BUN R E IR LE S 2 0 EEE T BB
LERBLELNZY ) B - S (EERAR S o B T ARAVET EREE (E 2
it T E B | (illicit motive ) - 7EFIEESEIE E > Mt el DAk
BN EENES T HP, (purpose) ~ " ElE , (intent) ~ " HH
(reason) B¢ "EHY  (target) o ;8 L HFEEHEMNRAE FEGEFSE T
FEZ > BRTMOSEBSEN A NEN - (B s e Mg
TENHE ) FERVER R R — RS o BRYRRE YA YRR 1R R T A
PR o EIEREERR - AR EE B S H 8 - 32
RN E B - SR B AN E B RS s py USRS R & a0
TR (REREZER WL )

23 McDonald, supra note 10, at 1408.

24 A g ot i}“ g3l kA eRana R R fEReed ¥ B e ootk R P i
GF 0 Bl ok RS SEf0% - Bk G RS 4 R o B HGRRE
Yoie RIZIE BRI AL A R D 0 R Z R TRoRE 0 4G
Ty

25 #g it SEELP %R Elena Kagan, Private Speech, Public Purpose: The Role of
Governmental Motive in First Amendment Doctrine, 63 U. CHI. L. REV. 413, 426 n.40
(1996).
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FLHEEGH « IRETE B S DL » HEH & — BRSSP
HHISHEH - BUERMAILIAEE » oA er R — B ET A
BATREE = 1A« B BRI HERTHIRRIEA « B CEHE
HEPIRH & R (HFEReed B2 HT) ¥ REBEHTEZES - 5
= RS REERAAHE R - B2 ERER T E B
HIHIB R —Y - 55 =B — (RRFRRAIRE - AT SR R -
SES ST SRR -

26%%’?%%ﬁ&wﬂﬁ%’?Q%Rﬁ%&ﬁm’%%%ﬁiﬂ’J%?{
Fooerd Vi R e

27 Bhagwat, supra note 9, at 1435-36; Leslie Gielow Jacobs, Clarifying the Content-
Based/Content Neutral and Content/Viewpoint Determinations, 34 MCGEORGE L.
REV. 595, 602-06 (2003); McDonald, supra note 10, at 1382; R. George Wright,
Content-Based and Content-Neutral Regulation of Speech: The Limitations of a
Common Distinction, 60 U. MiAMI L. REV. 333, 337-48 (2006).

28 Dan V. Kozlowski, Content and Viewpoint Neutrality: How Fundamental Tenets of
First Amendment Law Have Come to be Plagued by Inconsistency and Confusion, 43
FREE SPEECH YEARBOOK 50, 59 (2006). (35 iz faen|® 4 £ 5 B4R ~ 7 § §48
o $lele s B8 ) o

29 Chemerinsky, supra note 1, at 59-64; Paul B. Stephan, 111, The First Amendment and
Content Discrimination, 68 VA. L. REV. 203, 205 (1982).




66 CF #0502 S A7) 52941 (20212£9A)

S EPTY 2R R

(=) P 2MHELA B C= 72 & B5H 7
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5 o TE19894FEHWard v. Rock Against RacismZ& » FHFNKHEAT I E]
TREE ORISR T B E RS T - SRS IR —
R P BORF SR OB B R B - M S SO T
W - PR E R IR T RIE B A S RS e
HIEE S EEBRI—ES R 2 BRI T - &
THEGIE R BB N E b)Y o N R 2 £
Zo ANFEAAI AL AR ROT R L n HHEEE A
FRENp iAo g R AP hRMAEN FFELY 20w
2 E 417 e B2 2 LA MM LR E o FUHA R ER
HEFIR SN FEAREI N AT A
F o) BB RS IR R RS I RN A L
AR S B U A S 3 a « PO R S R S Tr
SRE » Ward B PR S B S EEE S WETB - CERD
L&A - BFRE N EEIEEH United States v. O Brienfl1Clark

. . . 4
v. Community for Creative Non-VzoZence%3 °

FAAFE%1Simon and Schuster v. Members of New York State Crime
Victims BoardZ&H » 2 FE T ZHRIBAL R HACTT HUIE SR {547
BRREIRS - DERIUIERE A RSS2 - A RRE

30 Ward v. Rock Against Racism, 491 U.S. 781, 784 (1989).

31 Id. at 790, 792.

32 Id. at 791 (citations omitted).

33 Id. at 792.

34 United States v. O’Brien, 391 U.S. 367, 377 (1968); Clark v. Community for Creative
Non-Violence, 468 U.S. 288, 293 (1984).

35 Simon & Schuster, Inc. v. Members of New York State Crime Victims Board, 502 U.S.
105, 108 (1991).
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AZFEE® (New York Crime Victims Board ) #f% - MEE T EEE=S
BRIV E REURIR S ARAYIB iR M 2 A F i A R R R B B RS
15k © 3B MERZE B Ward FIMEBHT R 5 » AEENEREE R - Ebis |
FHMinneapolis Star and Tribune Company v. Minnesota Commissioner
of RevenueZEMVEE"  SEHEFRIE T A P ehd bl- Ry T3 n
Pz 2 AR AN EZHBIEL F e & E2 5 (llicit
legislative intent is not the sine qua non of a violation of the First
Amendment) » 7 | ZFEHIE AN E S50 N ANEE I A B %
(EHPE - AERHERREENE - Simon and Schuster%
FTERIAYAIME R E T A ~ CHIR G HRBRUESE » BN Reed# [ HERH

B -

£ =A% Turner Broadcasting System v. FCCZE » %41 must-
carry {6k B K G KR B A 25 & (R B — 7 FL B SEE A 3l 7 SR BE iR
2 ARG ERETREREMIES mNE L E - HET
EEE AR AT B A M S RSB T E N BRI - ElE
=iV ol Ei S S B TR SRl o S Y < U S S S
L iF e AP RE TR 3P 2 i &Y % AR
AEFR 2P LTmTBEarn La HHEeFEd 0 gD D
BT SN At d A b D o BN TP T AR

IEAROELES BTSN R R e s

e c): M gk - A R SRR o A B i s & R SRR
T a— SLHRR] o K2 hr4 22 Ve A% T B
e AABIEE L T HhauE R BIEHEPNF o e AT o FY

ET R P SRR SR LS T E R S

36 Minneapolis Star & Tribune Co. v. Minnesota Commissioner of Revenue, 460 U.S.
575, 592 (1983).

37 Simon & Schuster, 502 U.S. at 117 (citations omitted).

38 Id. at 115-17.

39 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 626, 632-34, 648 (1994).
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B R B - e R T e TS Eh -

feiE BRI EFIRIRE - RBEA R R I M HI AL AS B B
FFNEANEE S - (EAEERSEN _ AR BN ETE REeA R —
- R HMReed A ERTFERENIEES - IR - FTE W R KRR
I AR ZE B R T 5E (EREEARI BTSN - IR IGRSSR AT [FI A 2%
HEmEHENE SRS aE T "ok JEENE - EbERLE
RN FRILEHMEREEB » C - BIREFERRA -

SREF AR+ AR AR R IR s (9 O S e B
%+ FREN I R E R R S B + 38 IEEKendrickft
Ei R TR KSR ERINZEBIMIFCC v. Pacifica Foundation
—&Y ) B R EHERRI S — LR R T A
75 o MIRIGRBCRIE A TS BRI T
> o P I R O 35 A B R T — SRR - (B TR RS
Bt sE IR ™ o (EPacificaZe - 84T HELFARSIEIIE AR
BERBAE A MRS - S RSB B IR E A IR 2 R

40 Jd. at 642-43 (citations omitted).

41 Id. at 643, 645.

42 See FCC v. Pacifica Foundation, 438 U.S. 726 (1978).

43 Leslie Kendrick, Content Discrimination Revisited, 98 VA. L. REV. 231, 254-56 (2012).

44 Id. at 257-60  “Renton té » FFadt=x o d @ * 2 L DA E LA (Boos
v. Barry, 485 U.S. 312, 320-21 (1988).) » & 7% 3 ;L;nﬁnj dpdh o g LBtk RA
AT BFEIRP AT XA A E NG S FF e BAT RERL T
{ B2 38 * (See Mark Rienzi & Stuart Buck, Neutral No More: Secondary
Effects Analysis and the Quiet Demise of the Content-Neutrality Test, 82 FORDHAM L.
REV. 1187 (2013).) -
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HEREBESH (RS SRMERE) ¥ R sRalE
ArE M E RIS S H T S NA HgEY  WtPacificaZ
{5 N I SR I TR R

AR L R AR B AR A R HEETR © (B E RSB =5
e 2 BRANRTT - R B A R T M B - 1T United
States v. EichmanZEFIEEVEIE T8 8E o ARl it 1 BB R EATHH &
ARG - (AR E I (5 ER T 2 BEIR EE)
IR T ) T R ™ o A B SR  Reed FIHEQ T R4
BT R B RS T S BB - BRI S TP MR R E TA
B CEHEME » TiftePE RAVEZEA T DEEISL -

(2 ) E st 4 5 SR #77 - K 9

TEAE ASE B2/ - BAFLEE BRI EE R RETRE  —& Tk
PrE g b T TR TR ERL BT o AIME—E iR
JBIARTE » TEELRE R - HiEKendrick 5347 » EFEEIA LR
B E Fe L E — E A S R - B A EBISh - i R RE
NSRRI A - DU BT e s\ - 4R
RURER TR - SEEIRAEE B R AT A8  FlarE
Madsen v. Women's Health Centerfl1Schenck v. Pro-Choice Network of

45 Pacifica, 438 U.S. at 744-51.

46 See Sable Communications of California v. FCC, 492 U.S. 115 (1989); Reno v.
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93 THZTHZPER ~#BZE  Ne UPE ] AE EEEFRFET (Feho
S - UE Sl S R i&,\/, BEFIL Fmng feeee 1 (Consolidated
Edison Co., 447 U.S. at 536.) °
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o RFRECEBI AN BN S wE S - AR/ TEERE > 58
F G ST R RBE ST EE" - HHit
At Ham e ml RN E B REERE - {FTREA R F oy B A R
#E L - Volokhf HHIYPI T HEBIVGERE « RAET TR ERy— RN
E o BB IERER - HIREAERESREESRIESMEH
RN - @EANLL - AT ATRERE R R HERITT Ry - INHEF A
SHITHEE - IR B PEIRTENN - B AR
RRET R EE RN 7 (oA am B BRI LB E L
%) ——EIER R EClaiborne ZZ HHEHITT Ry FalwellZZH 1
e E A BRI TREDL -

BB NRREETR - IR EEREN—RIEENE - 71
Eastern Railroad Presidents Conference v. Noerr Motor FreightZ% » 3=
B SRR S R TR SERBS » RHAR A Al AR A B E L E)
( publicity campaign ) &35 F[FA-RESEAY B G - BOREUMF IR R
AP EAAOB L 2IEE - W ERRBIIIEHE KERIG - 5E
EEEANFTEEEEEMEN "B =58 5 (third-party
technique ) » JREVEH/A BN FlRRG HY AN BUEIES - (R2ERH T8
VEBEF 0 DMER - FREHEMERIN B R R E R o (E s
FRE - BRI TRIFEEERS (Sherman Act) ™ - Bk
Bead sy - AEAEETG A EUE R TR EERBUETRE) -
SIERVE I E R A KR BUGTEE) - FTDAASEAIRASE -
FHRWFOREITESFH T RER - g o leE: - B
FHEPAE RAVENNE AR R R ZFHRERE - ERE =750
ARG FITEE GRS - EEBUGIREIEIR A S E R - HEREX

94 Madsen, 512 U.S. at 762-65, 768-76.

95 #.Claiborne% » 21 { M AP ¥ O'Brienft £ Xk FE B F 23T % p o
e+ 35 ( Claiborne, 458 U.S. at 912-13.) -

96 Eastern Railroad Presidents Conference v. Noerr Motor Freight, 365 U.S. 127, 128-32
(1961).
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HE T AR RS S SR R BUA S IR R
BUGEB T NS ERES LR - fEEE - AESHE
T R T T A

(PR E I o N 2 ISR TN S )= R (EF ey AT )
P25 R NSRS o FEAO(RIETE 2 38 Bartnicki v. VopperZEi)S
B o Sl RS 2R N AN S E ) R aRTFHENE
R (RIERRAL » 1T LR DU NAR S hE B - Bk
e - REMERS R TG TS, RS
B 1R ARRE » B TERS LRI AL S SR (TR I & - 78
SN S RIUE T BN - TRETER R PRI TEIL - IR
sEEamE -

FRAEEIE VolokhHHLET « f1FARERS H T BhHam T e R T
6]+ BB IR IF B AT Se RIS EL R IER G - RTSChEHE—T1/
Y7 T P B R LEHEs » VolokhA 3t STHIZET, (MhEsE - 5]
A R BRI R - AL S SRE B s -
FT LU B SR RO AR 8 BT (SRR B R B S
THERMEA LSRR TS EnE'" - fiilesinEEe

97 Id. at 138-41.

98  Bartnicki, 532 U.S. at 526.

99 Id. at 533-34.

100 2 X T#HTF 7 FHFELFE P & 2R%0 Volokhi&%’ ML FiTEOS X T HIT
% % prenbt]+ (Eugene Volokh, The Trouble with “Public Discourse” as a
Limitation on Free Speech Rights, 97 VA. L. REV. 567, 568-71 (2011).) o y* ¢t »
Breyer+ 2 F “Snyder v. Phelps® ® thin e R L4 BEFRLR - %% >
Phelpsg| = hz MR RS b e ot iR 8 A FALY Floho & g
R Flaow }"’%Piﬂ" Tl iEE R o B2 F?D#E’T 7 Phelpsehiz i (7 5 F
T A BRI RARE_ KA D Heha £ 4 (Snyder v. Phelps, 562 U.S. 443, 453-55,
460-61 (2011).) - Breyer= ;2 F 325 » T T 2L FH o X ‘H_i&%éﬁﬁ? ERCRES
Flo AFHFE- BREPDNEZIFESS Y2 F 3 Gk TR
B s b B (FE R BANEER) 2 3 hnE B (RS HEAS
= E &+ 4E) (Snyder, 562 U.S. at 461-63 (Breyer concurring). ) °
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BRI 3 0 R R LR SR & B RS ER - BT
T IREORIS R, O M S RN E TS BTN - e
DA BB S TR & - K2 BRI I BhhsE
R I A B T R M R TR - T DA R b B AR 2
OERIEE < DUERA AR - BRIV T S 5hE R iR
S - SRR S R A 2R -

LA BB IERERY - HAURE AT IR KGR T Ehiem
HINEGCE BRI - 2 TRIVRRDE - [EREE— R E - Bhh
s I A AL ELY S B AT RS 2

SR EATE B0E - BARPEF L

- AP IREE T R Y

YA S 2IE A - FTRE R T Byt A SRR -
EHETE RN - BRI T T - R AN Tk o
=g u&xawa%wﬁa/ﬁ%wawﬂwﬁthaﬁaw% 12
SEREIGI IR Ze ORI, - DR Bl R R R I S A

O’Brien i ¢ 58 5 ¢ f8 2 B9 AN & T2 R # B (alleged illicit
legislative motive ) AEANJE DMBRGERAVEA - AHEHZEEHES
ERETEBRFEN R - HBARERIEEFESERE - R
WELE R B B SCFFaZ ik BN  [RIERHEEZE Al REAECRE B

101 iz i * 3% i§ p Davis & Rosenberg, supra note 13, at 163. # i }’P > Jed
Rubenfelderlchard Posners %iE & HE B 78 - Fla g2 % i Bl
#2159 B (Davis & Rosenberg, supra note 13, at 183-93.) -

102 Clay Calvert, Free Speech and Content-Neutrality: Inconsistent Applications of an
Increasingly Malleable Doctrine, 29 MCGEORGE L. REV. 69, 93 (1997).
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i S NS MEES - H7EDF R S s i e .
HREREEIERTEHEAE ? SEESTEN » KBATRAY
O'Brien IR Bt & T R EBE'" - 7 HiEb Skt 7 =R
TR PR S Bk -

TurnerZ<H) 582 — 2 RATN R EENBE - BIEERA SO A R
FREL S AT RN Z0E MEETH A ARIRE + Kennedy KA H 14
L EE R R A& T EEHTY ) (overriding purpose) 7B 5
TR A BRI MR R B T (A o BT N AR - ST
I R AR M AR B R AT H A EE - REHIS R
NIRFEREETE ~ MEFTE R ERE - FTDCRFHE HEAS A
a7 % - Sandra Day O’Connor A B E] & R AIIEE
Ry BMEEHIREZERIERANE - (HERETEECE RANER
FIH - JeRE b e DA g -

DL EmifEE AR T RE N EBRES - SR EEZ0HER
TREEE =8 o B0 {EMt Healthy City School District Board of
Education v. DoyleZEH » #1fifiFred Doylegl By H O AR EE R H -
ER A EREEZRBE RN EHETIRERE - MEREF T
HEEE " - B E  BEER Doyl B TR (TR R TEm T
2= FrDUAERE Mg B - A1 Doylel Vi FE T B IAFE » &
TimahE AR E ? HA)EEER - BLER J7HT B Doyle 5 &
HIBNEE R 588 T MERSAG R o SRR E ANE - B

103 O’Brien, 391 U.S. at 383-84.

104 [4. at 377.

105 [d. at 385-86.

106 Turner Broad. Sys., 512 U.S. at 647-48.

107 Id. at 679 (O’Connor dissenting).

108 Mt. Healthy City School District Board of Education v. Doyle, 429 U.S. 274, 281-83
(1977).
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S R ST R RIE' - FHDoyle s E B DBERE
BRI TR S s NEE R S E L S e -

HARZA AR O 'BrieniE i B AT IEHIREE 2 TurnerMlDoyle
FHHBR = EEEIES - SRR — TR A AEREE © Al
1E - FEEbe IR iR T e AR - 207 NERAER
ENge - RHHEE < NEEE - fEEE PRI - FliEE
HIAIET R SR ST R EE ARG /G » FaBryAN & B S B SRR 5
ME © Scalia IEBIEHIIEN A RIE RE TR - 2 NMEES
MHRIFVERNCIE R FERG - TR "2 FRa < ~ &2 1 g+ f
Py g 2Fbs Pl 112d > § SRR £8HP 77 %
#1 Ho-,

MISSRE RIS S5 - BIGHFLEE DT - DI
16 =R R R BE (E R« RTEE B - 303 o O Brien iR
BEFA - BhMhim G T REERTHERIRE - Fragm TBOF ) MERIE R
(TECERIT R » A H R B P B R AT SR
SLE R - SRS EER TS - A - BE
JOEMAEERE » AN R DRI « SRR - SREEBUT
B R 2 — (T B A 2 SRR E - SRR
VRS (REERER R H TR E R MRS T XXIEE
[ FEVSHORCH R RSB - (EREEEIE SR SR - BUT
B RIEE E e RETEOE A A
Al hEETEE R - FERRIRGS T - BT Eh A K sy
ERGEFTAR  EFERET RN - —ERAEE BT E)

109 Id. at 284-87.

110 Hill, 530 U.S. at 742 (Scalia dissenting).

1 ;%—2} ¥ Cain Norris & Whitney Turk, Equal Protection, 14 GEO. J. GENDER & L. 397
(2013).

12 F3RE322 Fragz b 2§20 AR > 1 L2 F3ek 824 > 72021
(2002# ) -
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PR LR TEH DU B2 - R CHECRSRREW
P9 5 o BEF B M AR B 5 5L BURT Bh 1 1Y 1 '8 = Bl AN i A
(ontology ) ERYEERILEE - (H2R A LERGRER - sItHEEE
e - WMEGETEZTOR A am IR - EREEIELE (AR - T
BUFHIANE g R TER R ERE 2 ) EEMEEZ - &
TRE BRI AR GRS -

S A L T B M 2 O A SR o ST B Vierstein 5T A B A
EHISTRAE T IR ERBAVIRET » DN B - %
RS - EREATIEBE 2 BT E S s HIRAIE T - BAR
s - ARIBELZIEFIAHES)  (H2 T MEs, R& 4 - |
BERFETTRE « AIRARBASH A LAF BT EHER » 2AFIBRII
FOEBTR - FEARIBEERALERRLE: - IIREA (KB) Hi
— &t B DUE B E R - HOEARIBEDERINTS A ELE - BRBIGR
H R ERAOI TR0 « (B3R THERR A, R T EEGES  BRR
FHEISIIEEE o AR E AT —(EE S (BRI E S
MECREZEE ) - R T A S —(EE R 2 DUBE 6 T i 18 5
HIOES S T (B S PR R S B D R « AR RS S
PHEMRREEESE - T B LR m S5t 2 DR F R ek -
TEEEE | R R EIE I AR - B - TR TR
BAF ) B T EERE | R (T — (1 D B R R S
B SRS R TR -

fEAEIBRYRA (% > DA ABABANAEER - AT LA — 18 73 Y
TEEIRER

113 Andrew Verstein, The Jurisprudence of Mixed Motives, 127 YALEL.J. 1106, 1125-43
(2018). Verstein/ B % & {7 7 2L 4 S ff il > A2 2 F s G A
m .
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1. 2 & 1% (primary motive )

HAFIBHIIIAEEE TR - HAEFR (predominate) B » Aft2EE
HEIHE - RREGEHIBEIE S AR LEEER (FaEeE) ~ #
R ERBEL A SRR (AERME) » AGIEFTRT - BREGEEEIERE S
HORS SR - B E A N A RYE BN 3% 22 A Fr = ek Hosd
HEBHEES - A RN EBE o TwnerEZEATHREZEELY - JEE
o T EE -

2. % & % (but-for motive )

BB RO — RS ¢ R T BRI LR -
KL EEABT A GBS SR - TR0 BRI - BIRD
FEA SRR B DRI B - B
UWIEHEERA « BEF—% - IRATRE SR - £ BEEHHK
EEEEM  DTEFCRLEEE - G140 HRABERINBE
M HARIBE RRAGFESEM: - IFARE B HIELEEH - KB
R BEEBEERENIE T ER - HRRRT R RNES)
B o = RIBFEREASETE - EARRIFT G - IR EEAR
IAEEEN - DR BT RIITES RIS » AR IR R L B -
TS E » LSBT ER T @ e R B L S
FEE o SIRIUE B S - NEE RN SRS BEE
HIEL L) T 2 RELEEEE | (difference-making fact) Wf > A &R
EEE o DoyleZR IE 2 57 F L BB A REHERT (] -

4 B Z R AT R FFRID AR SRavPRFELE —HmTHE
My g bk d > ¢ FEREEY T 178 > F234-239 (20154 ) o A F
W L BREET > gAY - BRI A TEREUREF I kR
EFREP (2 mgE s sEARE (F3L) F237) @R FARF Tt
W TERARSEA 2B RIS G2 E - BREEZEIE > BB
FlenfR g gkl 220 iptkaud % (Doyle, 429 US. at 286; Hartman v.
Moore, 547 U.S. 250, 260 (2006).) * # B & hoir b3 dh i o 2§ ¢ 24— B2
BenF R M 006 0 78 L mRavhid > A2 TS LG R At kD
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3. rii— 4% (sole motive)

ME—BE AR RS A HEBREE - TR LB
FIRGEN: - ARRIGERBEE S - BERE S wEHEANES
g RERFEFRCIERASES (AIfIRE#EE) - B
PRAVE BT - AN - WEBBLERE THE—RY ) B - FES R
HEHZEI - &EEbe P Ra PR i — i -

4. Pe: 55 1% (any motive )

PRFEEDIR IS I A SO ME— BB - — ELERRGEMEIRIT S - HE
EHWRNES R EmBUTESEE HEIRHAN BB - JRE
i [FIB B P Y ek FE AT DR 7 AN AT > — BN E & - O Connor
RIEBEAE Turner =Y ANFIE R AR PRI T S5 EIHE -

R ARE AT A DA R EI B e 2 T AR B B A - DR
WE— TS S TR o T DR E » R e
BOEFMR A EFAIAS R « AR A ERTER S8 o DU A N A &
WS e Hl R B RS RS HE RS -
FEHER DRAETHRANESRIEH S5, IE R ES)
e 2 S B R TR EY - R 5 R © 5 R N 2B
AT EEHNEZRIERE REERESAFEHEE - thiE
HERRTR AR - AEEER T REEHE R AERE R
B DUPRERD MR - SIS SR E R R AT
#f (deontological ) B HEERHE' " « BH F BT
EEHEAHBEEESENEE AT RIEERAEEE - G

SR AL o Verstein e i cnd PR A WP Y IR T F1 R M %R 4L ( Verstein,
supra note 113, at 1124.) > & 2 B~ fenilvg o G g dopt > AP RIZT *+ &
Bh- Brfrl A TR R B BIFFI2 TG %M G o

115 &8 2 3% % 3~ %~ B STEPHEN E. GOTTLIEB, MORALITY IMPOSED: THE REHNQUIST
COURT AND THE STATE OF LIBERTY IN AMERICA 56 (2000).
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BB A R BUF R SR RS U - SEE T RN ERIE)
HsEE C B | ER, - WRE R AR RHEE I -

EE T ME— AR R E - AR R L A I B R Al
HUEEE o ASCIARE R AT am B S AE R R ANE R - (HR
FE R RIAA] - SRR B S T & HEIEE AR R ERE © Rt
B RN ERYVE TS A B BUN B S PREUTEIR - 2R AT
TR A B A R AL 2 I (BEAE Turner Z2HOCIE Ry T HERE
FHik B R AR IR A -+ b DA B sE i must-carry (R K
PEERITLEF R th R B N LN ARRE R E S5 EE - B
{A[4E 2 BRANRTI - SEARAANZ P EEURF A N A T E ] 5 am A 2L
T BEEREREN T - SRS ES S BUF SR A L 2R
T8 - [HBEFECEIEESE HIEERNERES o FME—BiterER - 8
FRENBE AT BUM B R BT - BRI BUR T B R L REGE N (FIAn
Turner ZHWILEEH - SRR LHE BNNEES ) » HElK
HEE TR - A REEECEE — EEARS N EGHEAVER
HIESEO BrieniE e & DHIARDL ©

ERREBUAIERE - BUNERGHHCWERILERT - &
3B DR Ay SRS G Ty iy - AT RS E R B hk
WER B (PIANSZRT 5 e R B & 26 B8 1 22 P 25 & R R
E) o BEFERMNEIENEE - HEENMENMERNTEZSF
£ > MERERMER TEHRAVRLE - MRNMEEE S RERR - (£
(PEHIE TRERGE R A N E I - LRSI SR 18k
% HEedeeREnR ] - ] DHSEIGEAYRR - FM =T LIE
& » O'BrieniZEfEFEHTEMIEEIHE - PRANATZ L E BN © EluE
HISERE AN AT BRI E R EBELAR(E - SRR Tia EE A it
wbe DU B A FEH - T B LRSI A R NS
i IR RERCAE BN © TurnerElepTaey " HEER ) HERZL
SENR - LROLIRE AR RE LR A AT - (HRRIER A A




T oY $H# - HIRAYIZEA D 93

TR AR B LU ECR B I - B ERARE T B
EHIE » FRLNGE TE B -

R EEER2 RS % BRAIHEAFI K EEE RAY
B m SRR R B N E B JfTR] DT E AR PLRER S
F ARG RN ERRERN R TR EhER TR RZHE
Wt - B R G E EARRRE S 2 G0 - R —(E T RER R
EZENEN - Eia2ArNCEBEREA - —2fHE - MMHE
AR B I E R A B N B A - R R -
WL EE NG - (B EMERATRE S S B AN A4 -
HpeB MR =ZE A BE - AR EETEE - MM
BamNEAA S G (R EA R - EErrede REEl ) -
(ERM MR R EAS B E R ER2 A (R AR - B A
AR AT - (Hi2—HEm _EAARERMIHESF R s AA
LS E (B ERHE PRI IR BT A - HESH A R M E NI 2 - 12
EMEEN T - R THERKZ BRI - BUF— R AT RErE R E It
IEFFEFSER A BIERFEREA » o EEACHEIN ST RS
HHIAZERZAH & - AR5 - EamEUT e SRR B e
R Ry T DERRBEF RO SRR TR IERsE - BN A& SR TR INE

SR LR 2 - BISEAR URS BN A A S AR T AR - SRS
Hizt - REHIE R EREN T » RE G kR ATiR
HEFERL - ISR T RS2 T - ARt e L ER S TR -
ERTENEZRT BN EESH - BT SRS R
ezt .

116 &5 g (T EFI @V FE P9 a 2 23T HBBAT A LEP T HET
A7, @B BT IR BACHSHAAAMEME  PIAERTEH
FEH o TR R AR P MRS S A ED TR LB
FREATFEENEAHALR o bl BREFRHMEEL RS LE LG AR
PN F Rk 0 R4 BTRPL AT R S 2 H o BIR AR R AR
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aGEFA N Ry - REARE S Z P02 2 0 i A B B YA 2
(HEIERANENIEEHE ) AP RE N E B - A a2
Me AR B AU ATEER L B 2 sl dft - DI &IE RIS
BRER TACEE ) ERDUT I EERE - AR RS AR I 22

g

=

B P HIFT IR R A R S Bk - WRER R R
FEEN T RS UE AR — o WIEME—I % o BIAITE
Tinker v. Des Moines Independent Community School DistrictZ » 155
A R BRI HE - SRl R R S ST e - 0E
BRI AT A A A 1 2 e R B B L S B 35+ (L
SEEFE T RIFEE (KA S IR R E a4 R
EAR S R ) ERREE R T REE 5 %
FR S GBI R RE RS - A A
HE" BT RS A O AR R R e
R o 2hAE AR T R RS AR E
RERIEE HIER T » B SR E RS BhE 2 151
SRS R RS &+ TR IERE o 58 B S B 06
P HIRIR DN R 8 TSR 18 Tinker 28 B IR
B RE R AR B + LRSS S A E O R R RE R T AT — I 1
W BRI R RIS -

B FIR B — A SRR - A LU NI %
TS TSNS REE TWIE TR B o
TARISCAMTEAR R » BN S0 S she e S EE S 3 -

o Fla i KPR > L3 § NRENERD A E S 2ok £ o 7R
R FE B Lo S 2 R el BB R -

117 Tinker v. Des Moines Independent Community School District, 393 U.S. 503, 504
(1969).

118 Id. at 510-11.
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(BSOS - F R E T EERETEEE - RITSEIREE
SRR T R R IR A B R B R RN B BELE
B o fEE - DB TR - T H U
BEEIEE (SR ERRAE RIS « SRS EE
R AT R SR Bt R ORI - (SR B M
Belt Ay o FhANBhagwat i S » S5 R RS Mk I AL 1 SR A N TR R By
HRR - SRR A TR o P R s
FIR RIS P R B S T » Hh TR AR B S st -
BB R B SRR S NEZR R IR 17 52 JRIREE R Al
17 - BRAEE—SHETSEEESE - ARG R ShirE -

IS < » A SGERERERI SIS - %R TN
Bt ) (ERBER T2 rIDIEMERE LB iam Frim A ey E
5E - B (EE AR MR IGIE - H5 (BT 7RSI E SN E
HRCE T B M 1 - A M R S SR BUR e i T R et
RAVRHE « A ERER T DMEEESE - iR L E S E A H]
T RN ERGHES s E HIRURER - A =
HIEHHE T 2 DU NRRR AP B EE (F R -

g § i Lk el

By AR AT AERS T S A R SRR E - TEEERY - Robert
Postih SEH B BRITIAT © AT INBHEER F LM - IR T IR
PR L SARAHLE » Fiah | R BB s (I

119 Ashutosh Bhagwat, Purpose Scrutiny in Constitutional Analysis, 85 CALIF. L. REV.
297,323 (1997).
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e R B K B E R R R - SE R SR T BRI
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PostfJitFFE DIATEE - AR M AT R Eh i am 2 — (RS R
AR o B FERTIL T AT DA - EhifEm N U B BN E )
thE - R R TR IR E B - fEEEEA L EBREED
TR AR E PR SR B ARG G - At DAl B e 2 3R
B - PostitIUTBILAN N S8 2E - BB miESE = N HREIENVITE
M EAESIESAY R « PostD PRl Ry BUF HEEH—{EIE
BRI HIRE Ik T DA E R OB s 3 & - SE U TR AR
BfEmIEERE - (2RI EASTEH - S EIR A A e —E)
—— TR E AR G AE S A H R PIER A AEIE R & - 20582
A 7 AR R B (L LB - HE R B Post ATERITY
Bls-anfrlResEE R -

D IBIRE R BRI T Byt 6 SR (RS
MR R TR - AR RIS R
REIFHERE » BLLVETES—TIRHIE LRI e
FHL8 -

(=) 2L A ol

NERAES [(HRFRERE N ERAE G - AR &R R e 5
#e > WEESRFE RN ENREA B RERFHERER - E#T
FHIRL - BRENEEE SRR E TR E IR ER A
R o PIANEERRRZ TR Y2 - EEREEDE A REl B e R
FIT BT 50T RS 5 T st 3 B 28\ RS2 R 5 Ward EPRIREET &
ClarkZEPHIFETE N O BrienZ= SRR > #UE R TZHEHE

120 Robert C. Post, Recuperating First Amendment Doctrine, 47 STAN L. REV. 1249,
1264 (1995).
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FREYSLERR - HEEmiE LT BOE R E N HASERIRE A THIIR
(EARWATRERSR ) » EEENRREANGEREMNE - WREH
WREESE - AR E TR R @ T Re I (S R R - g
i i BRI » 3E {87 Al P A A AR R RS - FERMRASHR A ER
ERAE > N LETERRETRAEERERN G - HE
—RE"  (HEREREN TR - FEH L MIMRENERE
[ERZEIR RN WMTHREERENERHAE - A FHHEE
RERLINIHEE & -

EEAN R ENERE - BB - AERE TREA
3L A B R B R A ] e e S ) PR U i i & o AR RIREAE
IR REBEANAEREEE—T] 8t —(EsER - ¥
INEEITEIEZRER - (TR TREARFZERE R - (B2 E1T
REVERREME S amE HRRED TS AR TEN - BtE
B CE MRV R A AR — A UE - S (A E AT DU R T Ry i ]
BEw - REFENRETR - BEEby R — %E
% © O'BrieniE Bt /20 - WIEEM EFREZE TR 2
i EEBEETRESR TS (Speech) A ré‘FESFﬁu
(nonspeech ) 53 » FRBUGF AILARRGIIEE fapk s - & EELS AR
ST HBIRIO BrientZ e o HE{IHIT 19 HFHAE Texas v. JohnsonZE. »
EheR T - e g Apot o f‘%fré FooRRT LA B
A& HRE TFRR A G 7R hE L R A @ ] 12,
{ESpence v. WashingtonZ » 1 EPeiEH " FREEE | F1 " AN
MR R TR B RS A ™ o ST Rumsfeld v.

121 ;?,—K]BG 353189 o & 7 WE o ll"""}\m/ AT T hpd ﬁﬂfﬁ-fﬁ.# ’frl—‘l’—Fﬁﬁf_
B MBWEEGAREAY TE 2 (2) THhaMEETHhp d DRl
B e

122 O’Brien, 391 U.S. at 376.

123 Texas v. Johnson, 491 U.S. 397, 406 (1989).

124 Spence v. Washington, 418 U.S. 405, 411 (1974).
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Forum for Academic and Institutional RightsZ&H DR T —{[EHTHY
e B EEEESBARSGE 1R JRELE T AE FEEREN
(inherently expressive ) F{ThR'> -

R ISR - BREETRIAHEM TR M #5E
BE | B thESpence MRS —HEE - SE (HRTHRALL MR F
LHNEREE + (BB O BrienEBRFTaRi « B E B B R 2 UG
e B S - RPN SRS - Spence I HENE —(H
EEUTHER TS EER  (HEE TAEEE SEs T
N 2 Z2V A TS AR e LA PO 1 o 8 B 40 O 5 1 T BB e+ (L
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133 James Weinstein, Participatory Democracy as the Central Value of American Free
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Constitutional Salience, 117 HARV. L. REV. 1765, 1777-84 (2004).
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136 Post, supra note 132, at 480-82.
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137 Bhagwat, supra note 9, at 1443, 1467, Leslie Gielow Jacobs, Making Sense of
Secondary Effects Analysis after Reed v. Town of Gilbert, 57 SANTA CLARA L. REV.
385, 412-16 (2017).

138 Bhagwat, supra note 9, at 1467.
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139w gt e/ 5 3% R Caroline West, Pornography and Censorship, THE STANFORD
ENCYCLOPEDIA OF PHILOSOPHY (Fall 2018 Edition), https://plato.stanford.edu/
entries/pornography-censorship/.

140 Bhagwat, supra note 9, at 1463.
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149 Post, supra note 132, at 483-84.

150 Volokh, supra note 100, at 581.

151 PoOST, supra note 13, at 3-4, 6-10; Robert C. Post, Participatory Democracy as a
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152 Volokh, supra note 100, at 581-82.




T 5095k - B IRAHIZIRE D 109

B RUREEE  (EFERF 2 0 FATETRE® > © PostRER
B IGE S T B R A BUR T S A TS an E R RERY
B MRy RS R ERE - ARIMBRERRRELER - MEHME
72 7 B EMARE RV R - SR ErE G E R A
RENYERE - HIhRMER AN 2 HEESE (ERE - SR
HAGHEAE H EUER &SP TE - 2 FERZal 2R 2 (H g He = O B
EAFER - EMERNEIER LR ? RSB A - AR E S 2
DERRRBIEEE - EEMNGHEIE 2 AIREMEE X - RERT
M TSEE ) BNRRE > BE > IREANIIRIEE G S
w7 R ERER E PR A SRS - DA

SRR T - BOTE X  E ik BN TR
%7 - ATREARAHE TR - EIEAR RS S h E dri R
B) - WEMERIRE R - RBUTTHE - MRS
REREAL AT G EEIE AR - RIRLGH—E0E
o (EBERLHRAERTEE - B R AR SRR T I 7
o SRIE B R DR L R A A - L Postily
ST LUB BB A R - (EFEIIA (navigation charts)
Rt RS2 S o E PRI - SRR T 15 S s 2
BAHNREA D > RS R & Bt B D
2H e EBERT LR EYELFECHEM B T
%4 ERF IR o ) JEIEH - PostalEPA TR B SO A
FRflaf "KL e - SIVEEE S  FEEOR \PIECRHE
FISA LS+ TR 1 2 AR A PR — (A LS P
T8 L PR BEE \HE(S ALY 7 {ELIE O b St I e
I E R RS 2 SRR B R SR AR ALY 55X - e
& RREEVE - SSHE TR - WILCIES IR

153 Post, supra note 151, at 622.
154 Post, supra note 120, at 1254-55.




110 CF #0502 S A7) 52941 (20212£9A)

TR B E B - E LR AR R R B TR FmaEay - AR Sk
NEEEFT DARAN BTSN B SawEdl - BiEmrE i =0
bR T B ZINER Sl eE - FMEA—BRastE e E T2 S
A > (EMmYIET 1 iEs K S wm E R ATE FTRENE -

BECEN IV Posté’ﬂﬁéiﬁ%f%ﬁ,\Eﬁﬂﬁﬁﬁé‘ﬂ%§%$
JERIMHIRE © Rt EEsatk © B GETRE{ERonald Dworkin#fti& ;&
PG

r%gﬁﬁzﬁ¢$1ﬁﬁﬂfi'%%%“' ORI T @ 0
AfRend EA R R P arts kB (R 22 F fr o gk

<

Bwdd BA) B8 A3 { 2ok L3Vl S HEBER
(moral environment) & & 7§ 5 o L PR & AL € &
HAZLELSFR s RBASHBL Y 2R o s
FEAEFEY iE 0 REARR AT BB AR ERN
(J‘j;;kmg‘gpg.;g_ﬁ)o ...... J-_'—]v/'l”*}‘f'*/‘émlgm
HRBRAARRY Z W ATEE > BHEHARTRH BE
BR%E  KRAEBRAETZNHAE  BECRTFTALHIEER
Piamg e G- BIEEEFGAT RAURA - K124 AR
Fle BB AERE Bk s RAAARZ L PEELF oy
IR WFGL SR L LS S e S L

i_’rx’”]’xﬁ}éolssJ

Dworkinfft HiE BGEIIE | - 2k T KB EEREER
Catharine A. MacKinnonFr{Ef&IVELE & aw'e il - AERHYE - BHEAR
SOMRE o[RS AT DA 2R S B Bhagwat ATPost T 12 H FY B B AT 2
KX o PostHllDworkin &l H H P S 1Y BTG 2 B 2K B I =

155 Ronald Dworkin, Women and Pornography, THE NEW YORK REVIEW (Oct. 21., 1993),
https://www.nybooks.com/articles/1993/10/21/women-and-pornography/. ( e 4 3
BE A2 Ao




T 5095k - B IRAHIZIRE D 111

F » {52 Dworkin S B BUAB G AT A RS HY TIEREREE - P
i Post 2l 1 o FLELESHEEER AR R AP BCE AR E
2o RmSe e e MER e LRWNEE R 2Bt - FEENE - 5L
ESEIERR AR ZE - T2 FLIR A Dworkin T3 HSE IR BT » 51
RS EAEAFRE RS > AIfEEE TEE 5T ER )
EErRENAHER - WVARIBEERETD R - EEVHE
EHEREN - BIFSIRSFEEIGZ2 IR - 1R REE R L
EEEACE T - MR BB EEREE Kt LAsE 4L - T THEEREEAT
SERRAHE - LT AT EE B E AT E SR R - st L
BEUE TRENANE - KL - BIEERE RE SRR S B AR A%
SamH A > HARERHEEERSEIRRTESS 5 PV ETSERIIERTE -
FTAE R RN B2 IRV ~ EFENREFEEEEERR - (GE
AR - PR E R A R ORIHRE -

Postilli T2 SE 23 H EMEE S, - AMMIEENE - WRATE
TR ENIE RNEETRTRALSH - PR & THER
BETRETREEENLER  TRRBALSHIVEEHRTIE - 55
R R A TR BT R TREZEIRA] - 5 R M2 Pk
e o B (EEERE S R S R HE S - sl R » R
R E R T A R AT A L B - &
B — (RN R AR - BRSO TR IR
SUIER g T 15 LS ST S - IR S S AL E R ERY TE
— TIRME—HIYE QISR IE S SR FUR TR i e R (AT
RIS - T EPostiIBER B IR IERER - FBB AT X ERR
BB - SEREBTRE R « RIS PostE T B
o —(E AT DR ATERE MR R 2 -

156 Post, supra note 151, at 624-25.




112 CF #0502 S A7) 52941 (20212£9A)

Posti B Ef s e — (IR A EE - B2 Trnes 9 R
SR IR b o e NS RN i ek i
WOl AL > TS B RO ORI G R A 1 S E
Broasia ) o BRI EERR  BlGREIBETRILY
R IR 2

D PR %A TR

(- ) # Lz £ 5R7¥ rcss

Frederick Schauer 4 H R/ {[& [ [ #4725 B B & H HEZAIFIIN
Mo EEHIIME (substantive exceptionalism ) FHEE FAFEHE K
FEHA - FEFIIME (methodological exceptionalism ) 8 H i
SRR R A TR R B - MR - SRR R
FEEEAETIRE - REREPAAEEIHEE CEEEER - Sk
B B2 AEIMY ) » SchauerfgH, - BN EENTE i H HIEE 22
R2EES - ARMHEREECRTEEHBEE R KR - EBK
EIFER ST E ESEERE - (EEEIM - EEBENRMIRSwilEEER
PR L S B B A 5 AR R THI) » M S5 B DU I B R
YRR - BB BRI 2 S R e T B I s i &8 T &tk
#5114, (proportionality ) 161,

Schauer ¥} jL3E B3R SR f2H T — (@ E A R E R « XBlIS
HERENEEIIMEEERERIES - TEEREIRE - ©
JORRAEIR — SR BIRF A HIBRG ~ SUERESREE - HE & B
TG - MEGH > TTEFIIMERTRENE —(EIRA R ARZR - §
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Suspicious Motive, Limited Knowledge:

A Theoretical Reflection on Content Neutrality

Yuan-Chung Cheng*

Abstract

Whereas content neutrality is regarded as one of the most important
characteristics of American jurisprudence on the freedom of expression,
this doctrine has been continuously challenged both in and out of the
Supreme Court of United States. Despite the constant criticisms content
neutrality has received, its strength and status as a rule was reconfirmed
in Reed v. Town of Gilbert. This article investigates the significance of
the phenomenon from a theoretical point of view in the following three
respects: first, in the descriptive respect, this article argues that the
criteria of content neutrality are not as inconsistent in practice as
criticisms suggest; second, in the analytical respect, this paper asserts
that the motive theory is arguably the best explanation of the court
practice; and third, in the normative respect, by analyzing the concepts
of motive and comparing competing theories, this article contends that it
is worth learning from the motive-oriented model of content neutrality.
Therefore, this paper illustrates the definition of content neutrality and
its relationships with the two-level theory and prior restraint respectively.
On the basis of this discussion, this paper further offers a few
preliminary proposals for the possible application of content neutrality in
Taiwan’s legal practice.

KEYWORDS: content neutrality, the two-track theory, the two-level
theory, prior restraint, content-based, content-neutral, facial
discrimination, illicit motive, but-for motive, expressive
conduct.
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