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B HEHBLAERL T R A EEEESRS , 2 TEHRE
30 BIR o AREfERE A = REEEEE 1 B—E— R R R R
o HE AR E EEHARIFESL (pre-programmed rule ) FEMKIA TG
B B R R 89 (deterministic ) YR5E - [ MEREMRETT
BRI EESR® » BT BT 961655 1 TH B 4 R SR O TR 3k
FrAeEFy T DLE B SRER 2 ATBUE 77 o BIWESE R EB RIS T DA
HAPEERE | (rule-based ) (9% EBILIRGE » iR R A B eI
EEAHEML o [FEH - BREERE (Court of Justice of the
European Union, CJEU) {E2 8 & BRERTE S 2K T E MR E R A
fPERRC S 2544 (passenger name record, PNR) HE{THEEM] » DATH
B SR R R A R - BB LIRS [ TSRS IR
( pre-determined, predefined ) HE{THLEHYE B @ IAFFEEE
EARER FERRIEE A GEROEREREDK - MEEREE R EHE)
LR R -

HE—HH » N THEEFIRIVEE QAR EE R H 8k
RHRELEIA R HIHIEAE - HR = ERERRE - EEEINK
EEERRE AR Cary Coglianese B HA: [F]fff 425 Steven M.

2 See Markku Suksi, Formal, Procedural, and Material Requirements of the Rule of
Law in the Context of Automated Decision-Making, in THE RULE OF LAW AND
AUTOMATED DECISION-MAKING: EXPLORING FUNDAMENTALS OF ALGORITHMIC
GOVERNANCE 65, 71-79 (Markku Suksi ed., 2023); Mireille Hildebrandt, Algorithmic
Regulation and the Rule of Law, 376(2128)20170355 PHIL. TRANSACTIONS ROYAL
SOC’Y A: MATHEMATICAL, PHYSICAL & ENGINEERING ScI. 1, 2-4 (2018); Monika
Zalnieriute et al., The Rule of Law and Automation of Government Decision-Making,
82 Mob. L. REV. 425, 433-34 (2019).

3 OBRE > H P BIER 2 (TS TN D F AR 2017 (7T T f 418 Ay
AR 2.0 F 213 (2023& )

4 Directive (EU) 2016/681 of the European Parliament and of the Council of 27 April
2016 on the Use of Passenger Name Record (PNR) Data for the Prevention, Detection,
Investigation and Prosecution of Terrorist Offences and Serious Crime, 2016 O.J. (L
119) 132.

5 Case C-817/19, Ligue des droits humains ASBL v. Conseil des ministres,
ECLLEU:C:2022:491 (June 21, 2022).
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Appel QI8 5y » fEEm{E IEERER » VFHRIE - R - i
REIF A SF AT be - PRS2 AR B B LR SRR IR B AR
RUBEHRRFS  Bhoh » BREHBR T AE T — M (E & RAHIAN ) (General
Data Protection Regulation, GDPR ) ZE22{5DL " A B/ A L TERFERD
2 HEERTE (“a decision based solely on automated processing” )

M ARER CrRaErEH - IR B E R e BB RS AR IESN » H5
B 7 ¥ Bk AR 2 AU B B (LR SR A AT B E M AR R R R B SR

BA0%5 B8 B AE 2022 K 7] 25 B Bl & $2 HH T T BUAE ik B A R
&L (Public Information Management Act) fRElEFRIEIEE
i B FRAR G UR AR E R R E Bilr - SRR E ({7 B &)
(LRSI FERT S HUEAR M - A5 R B B LR SR ACE R B
Y - i ELf m Tt O B BN LR SRET R e B I B S T A2
et WERSEEEESE NS R AELIRE 2 F R E -

2021 FF FHER ER N E S AP HY ~ 6 FA2024 5 AR BR N G & 22 PR H @ Y
TECE A TS WO KRR SR A T SR AL AR IR A
TSRS - A BT AR I A
HEEEEN AN THELHM (“in researching and interpreting facts and

6 Steven M. Appel & Cary Coglianese, Algorithmic Governance and Administrative
Law, in THE CAMBRIDGE HANDBOOK OF THE LAW OF ALGORITHMS 162, 168-79
(Woodrow Barfield ed., 2020).

7 See Tuomas Poysti, Legislating for Legal Certainty, with a Right to a Human Face, in
an Automated Public Administration, in THE RULE OF LAW AND AUTOMATED
DECISION-MAKING: EXPLORING FUNDAMENTALS OF ALGORITHMIC GOVERNANCE 33,
49-57 (Markku Suksi ed., 2023).

8 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June
2024 Laying Down Harmonised Rules on Artificial Intelligence and Amending
Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) (Text with EEA relevance),
Recital 12 (“The techniques that enable inference while building an Al system include
machine learning approaches that learn from data how to achieve certain objectives,
and logic- and knowledge-based approaches that infer from encoded knowledge or
symbolic representation of the task to be solved.”).
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the law and in applying the law to a concrete set of facts.”) » ¥ 537

IR BT bR - gt Ik -

EEEH 2 B (LR SR AE A T T F AR U R e T i
BEAEE - SRR IR B R S TR R - S [ M 52
BRI KE » B S B B A AR O - RTTTAERE
FRARET SRE B P R U R - RELE R DB EhEE AT
RS ELIE LR e A PR ST - DR AT
A B L A R - S TEA ST 3R
B o T ETE R A TSRS S EHER TRWEE, TR
AIAR ) A TN — AT gt T E AR | - i
REA N EEA SRR ENETEN B—AE - BEAT
R A IR RS TR - (R R KR
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PREARUEEEREE R HVIL S E (F A LA SRR = H e LRk
FEST - AREAR A LA SRHE IR HIBH (R R B S A AV
Bh o ORI AR R HaR i e 2 8 BN TR SRRV HIERE
(BRIR) - thfd a2 E A LR N TR SR M A RFE A2

9 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June
2024 Laying Down Harmonised Rules on Artificial Intelligence and Amending
Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU)
2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU)
2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) (Text with EEA relevance),
annex 111, 2024 O.J., 128/144 (L 2024/1689).

10 Fisaid » 44 P 2 A2 A 1APE L2 8% T 0 et L 22 A o
B R AT ST 0 F225-299 (20204 ) (14T AL BEE 0 poeh
).

1R E A LR TR R g B SR RS2 T B
g 528248 5 F175-245 (20224 ) (0T AL M 0 BIRIRE )
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X ERRE AR A TSR A pE e R B A A -
DL MiEEHEE A FE A | (computational models of legal reasoning,
CMLRs) ERHARERHIERY -

— AR D R B R & e Y

CMLRsPAURETAEE B Tk amag s Y | (computational
models of legal arguments, CMLAs ) » E & # AL EHEH aGEm
e T =GR DL A e e S R B A =(RE &+ (EIMmERETHI AT
S P VR R N A T T R e B R BB A o CMILRs o
RN FEANERMEEEATEG Z  —EFH R = EamlEE
HEHRAY T IEHHERE | (statutory reasoning) @ 2 FHEF R EAFHM
BB R mE TRy T O e HE B, ( case-based
reasoning ) o {E i e {75 4 P 1Y) B ISR 28 o 5 1S S8 0 ok B (G FHL A
B R [E] L - S AR R RS R TR E 1
(legal indeterminacy ) INIEE o FHEZFOER N EE B EEERE TR
Z BHY - FEEd T HAVARERE ) RS e e O L P E
HIRERR » DU R R AR PO MR AR RE - CMLRsEEFSIE AR " B
HIRERE | B R R H AT BN R H MR E(E
HEFy - BRE TR AW EFHEERR S AT I AR M R —
{E%4IE - 15 2 » CMLRs HZ i B MR 020 — (B E L RS RE
BAANRZ (WEL2EERERN) - (EREER T #-§ Bz - R
FPRE BB S L 1 BPERED 2 L R WA
I A7 B TE B R T e et o (B P R st ™ - [
fFad Ry - CMLRsHMER B 5L GETHMBR GRS P - T8
TR IEMERY H AR 720 ( BRVRERRRIFA &L E ) - e %@ IR
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13 pa# 1% 0 B enf2i® (3210) > F229-231 ¢
14 fs 0 poefaf® (3210) 0 F236-253 ¢
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% (Hromantt) O WaASE T EZ N ) BT E e
ZAEEE - CMLRsE2 5 5E 2 b3 e H Ui 2 S IR A2 N ml R
E/‘]16 R

BR L 55 %5 | F5H.L.A. Hart » Robert AlexyEiLon L. Fuller
FEENH - AR AET H eV R B G T =l T
RS ER AR TR A - WK EmETCMLRSTEAVE _F k28
By T EH AR R o M¥CMLRsHY L EEE G HE - (HASETE
CMLRs B 2 il b & SR AN TR E R o E— R mET It
Al ARGt AR A TR ERFAEHERNR T E - # B GH-R
155 & 2N E LR LB R R E) P38 R AU e 2B A\ T
HERM » MEREEANEE N THE SEEEEI AN SR AR A
EHEE AR b THZa Hae e AIRTE I - B fRie s
SRR R BT E PR I H R < &R EEHHERENRE (information
retrieval ) + A15E VR HRENEHEEHEETE" « R - B0
DUTRAEEEH - FRE R PRoAREE (Y T s 2B AE R N TEERHM
HIRE

B o TREMRET E ST AUEME L, B DB 2 A R Re R E B
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B RETE 2RI SERITRY T 20ENE » BRE R R RE R R 22
RATHY B HUAE S S BER - Mg R B T2 KA SE
BEENEE - R ERT T E R EER N EEERREN
HHY - [FIfEH - & AlphaGog e EHEE /] (brute force) FHHEEF—
FEBRIBEE - MIFRREREEASE - T8 i 20 F
VETEREARRE BB R E A T I o N5 AlphaGo £l

15 MG 0 poenfaf® (:210) F259-260 -
16 Fs i3+ p efaf® (210) F264 -
17 s > poefai® (3110) 0 F228~230 ¢
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SRR EHEE RS TE NS TAEE - AR BRI R
WEEMRTIERER » SR ERFERE S EAEE R
EFAENERREMESE » NERKRE R K C TPk
AlphaGoit It il Z B 1 F oy — TR SR BRUEAERYIEEY - (H A SR EE
HUEE T3 WA EE IRROR R e H AR -
I - BERSR B AR AR T AN ALEFRE B e R E R E 2 - (2
AR B REE AT E LR R RSN A5 R N AR as S E R A T
LIRS A B AR R T RERY AT fE -

B R GEET E HOMRRERE TR IR AR 2
— A AR B AR P B B DA SR Y SRS - (B Te R —TE
JERAIER T AIEE ) B IR EEE TRtE(h, (e
R S e - RO ER G R Tite
1k, BB e AGEE R BSE R - (08 IR
SREBA: R o A ] O R — (i AR
ERfRRE (R EAhE R ) SRR A - B R k]
SR RS BN N R B bRt B T A T BB AR A
]+ FRAESHRETT 24 (SR R B B IRAE T s Rt e Al g,
SR SR BRI (TR« 1T S TR R AR T L e R R (R B
B, - 1SR DA AR R B T R i,
PSR ER AR \ T AR A FE R A SR R I B IR A Bk
BRI AT & I B A RS R - ISR T (TR
( context-learning networks) ' » 1fii7 F2 FF Eo /0 8 iy REL SRR RS 1
SEERA  HIE RS AR R E s o e ™ - i

18 BBk ¢ ik oL £ % > 4 2 HARRY M. COLLINS, ARTIFICIAL EXPERTS:
SoCIAL KNOWLEDGE AND INTELLIGENT MACHINES 4 (1990).

19 Hubert L. Dreyfus, Response to Collins, Artificial Experts, 22 SOC. STUD. SCI. 717,
724 (1992).

20 AEEY FEFT AED SN AN ko R BT g Y 2
o o EEEYhp RFFEFEE > KA B E Eon o A F
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as S E I\ TE SRR E AR - e J{FERAFE{LIDonald
BermanEtCarole HafnerffT 82 Hi = (&5 AR LB 5 A B Frisa
HIVUIER R GRS RGEMTTR  BERENRARH T BERE
FHIME  BEEMFERGEMITRy) - AGEST FhikEdiR - DA
B NS TSRS e R T S A2
8 R FRETHERRIET -

SO AR F R AR L S b

(e {7 NJHRE 5 o L E M R afEHEamae I E AR SR A
NTEHEZRM » BESELIRBGESHEA (large language models,
LLMs) f &% - HEHTHEEROIERRR2022F 11 H30H E
A4 AT EE A Chat GPT - {RIEE HHIERHEER - GPT-
3. ShRIERIGE A EnE L 7508 [E 28 (FESTRAIRRIL) » FIFRAYFISC
TR (ESERNR KL H45 TBY - MiRi%IIGPT-455(E
HAHL76JRE228 - BIEH{E IR B RIGPT-3. 552 B E B GA R AR

ERBEOFE > BB BEYZIFREY SRR AP RET )
AT RA L FER AT Y che FEF SRR ARV EXFIET A
2

Fen U ebpgaeas | (explicit knowledge) > « F it 4 ¥ p REFZT 2 F T 8978
7R Do & s ) (tacit knowledge ) o B % 4 sEavabptic 2357 ~ § (Fehb
GRS I . RO R A A FETRE Y EL ARZE PR —F 0
PEEMEF T2 28 hEE O 22 2%h 2ELAEHA DT ER
4] > F135-166 (2020 ) -

21 3 1% 12 Donald Berman £¢ Carole Hafner # %8 ¢ Pierson v. Post ~ Keeble v.
Hickeringill ~ Young v. Hichens= B % 1% 2 &) » 3P e i 2 T 24 & 5 B 0%k
B H Al e SFIEERNEEY 2 R ERRF LGP G A
RAEES TRl E SR B TEE R w ¥ B RE ER A
E o MG 0 P oenfEf (3110) 0 T 241-245 > & 51 Donald H. Berman & Carole D.
Hafner, Representing Teleological Structure in Case-based Legal Reasoning: The
Missing Link, in ICAIL *93: PROCEEDINGS OF THE 4TH INTERNATIONAL CONFERENCE
ON ARTIFICIAL INTELLIGENCE AND LAW 50, 50-59 (1993).

22 See Tom B. Brown et al., Language Models are Few-Shot Learners (July 22, 2020)
(unpublished manuscript) (on file with Cornell University arXiv), https:/arxiv.org/
pdf/2005.14165.pdf.
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T HA R RS ESETHE  ROBERAENEE
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2AEE R AR RAL N REP Z AL SELIERY FERDT
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FAFE R FAdET] R P ET A HEE R A > blhcd 3 P
Jor o R BERIEA o blded WAL Bt SRS ERPAR P
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Bt fEe2 2R FIA 2 BRI A FIE R R o [E1EME
e kb REEREL - Ra > EMOZERIT L FE T L
BRI E B R EE E AL NER{ O L o

PR3 E LLBermanEiiHafnerfiT 2 Keeble v. Hickeringill1J 25 5
BT R RS HE = AWMIES T RiE KIEFKE -
ChatGPTTERIZE R » HITIRRIEREER MR " TELSE
RE | WA o BEPRChatGPTTEMARLIEZ T R A B S HUE 2 2t
NHEAEFEAFRITYE - MIFRZ Bl E 2 e = TE) - (=
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FHIH A RS = AT REYRIREIEE YR - BURChatGPTHE
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PHFRFEL LS ST ERrAREF EF FEE L
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Yol 8 @R L8 7
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i Hrpf L R - fE o iR - 4 4 SR e
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BELENLHIE s R AFEI LRI FPREELHES -




B ESUA K H ek Kb ik is B 41

#76:
TEBEERL L

GPT-3.5:
BRI P AR S E R rE R L oA 2 .&iﬁ?@ﬁ%ll LA N
BP A ER Y K- afé ABfrl § PRLAEH W% > @ 7
5 R g el o Fpt o B R B R 2 B
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A DABRBLA R S R R Hart B R T AR S 1I- & T
B2 | Gl T AHLTChatGPT » [FIEEAT DA SR LLIHE T - $277R4
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ek SFIPFLFERLE T E RSB TG

ABAEEERT LG RERNOTBLA - whiTE - KB
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F_o
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31 See Richard H. Fallon, Jr., “The Rule of Law” as a Concept in Constitutional Discourse,
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32 Brian Z. Tamanaha, A Concise Guide to the Rule of Law, in RELOCATING THE RULE OF
LAw 3, 3-16 (Gianluigi Palombella & Neil Walker eds., 2009).

33 Jens Meierhenrich, Rechtsstaat versus the Rule of Law, in THE CAMBRIDGE
COMPANION TO THE RULE OF LAW 39, 39-67 (Jens Meierhenrich & Martin Loughlin
eds., 2021).

34 Venice Commission, Report on the Rule of Law, CDL-AD (2011) 003rev-e 41 (Apr.
4,2011).
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See Markus Naarttijérvi, Situating the Rule of Law in the Context of Automated
Decision-Making, in THE RULE OF LAW AND AUTOMATED DECISION-MAKING:
EXPLORING FUNDAMENTALS OF ALGORITHMIC GOVERNANCE 15, 15 (Markku Suksi
ed., 2023); Suksi, supra note 2, at 65-69. See also Catrina Denvir et al., The Devil in
the Detail: Mitigating the Constitutional & Rule of Law Risks Associated with the Use
of Artificial Intelligence in the Legal Domain, 47 FLA. ST. U. L. REV. 29, 70-86 (2019);
Ciprian N. Radavoi, The Impact of Artificial Intelligence on Freedom, Rationality,
Rule of Law and Democracy: Should We Not Be Debating 1t?, 25 TEX.J. ONC.L. &
C.R. 105, 113-17 (2020).

See, e.g., Yannick Meneceur, Artificial Intelligence, Public Administration, and the
Rule of Law, in THE RULE OF LAW AND AUTOMATED DECISION-MAKING: EXPLORING
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FUNDAMENTALS OF ALGORITHMIC GOVERNANCE 117, 130 (Markku Suksi ed., 2023);
Poysti, supra note 7, at 43.

37 Meneceur, supra note 36, at 134.

38 See Lena Enqvist & Markus Naarttijarvi, Discretion, Automation, and Proportionality,
in THE RULE OF LAW AND AUTOMATED DECISION-MAKING: EXPLORING FUNDAMENTALS
OF ALGORITHMIC GOVERNANCE 147, 158-160 (Markku Suksi ed., 2023).

39 Meneceur, supra note 36, at 131.
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INFE e DL B e SRR R i T AT R AR e A B R
R o B - AT AR RS T RS R ELR A, | B T e
FHEEARAT &9, —BAMHRIME ELAOTEAE - MR R AR HAE R
TR REREEATRE | BORTRE - (RIBITAARTL T EENSRERE: | RO
1 S B ABHEE A TS B LS T BT (i
"RERAE R |+ R SRR AR A B K kB 2 T AR R -

FHDA BT ml i - AHRBETE LAY TSRS RS, I TR
MY TORRITEIE ) CRSRITEIFTIKIER) T ERELEEE ) Mk
WeNBE - TAEREE T REREERE ITRE o AR TORSRITEIEE SRR
B R E - 5 A R R M IR T2 A AR SR TE R
B T ANECET AR BURREAL o FRAFTATLAGR o T AN AT AR L 2
FH T RSREIFHIARE | B T AR PSR v RS R L 3 W
RIZZATi#E R © MAHRE MR T R i SR AT B 2 i AR
TONER PR | IR AR R B B A A R R A B
BRERIE T ORFHE B EEYEEE ) - A RHE T TREE ]
CRSRHEEAR) « B - fkE P EE A T REERE ) (right
to explanation ) BUER T AMBAEE I E S MRS, FENHL
Mg - B LR O AR AR 1 R A TSR 2 SR T B K R
TN TR | AREET 2

72 B R SE R EA Y RBEF TR 0 L 2 s R (3263) 0 T
246-264 -

T3 E R LR B R G TR R P U R A
ﬁéwiw%’gﬁﬂégﬂliw%%ﬁﬁ%¥’Mwﬁﬁﬁ’m?ﬁﬁﬁ
HE B R REBEF R X EEHE 28T F 931972 (2023 F ) ; see
Margot E. Kaminski, The Right to Explanation, Explained, 34 BERKELEY TECH. L.J.
189 (2019); Sandra Wachter, Brent Mittelstadt & Luciano Floridi, Why a Right to
Explanation of Automated Decision-Making Does Not Exist in the General Data
Protection Regulation, 7 INT’L DATA PRIVACY L. 76, 79-90 (2017); Kiel Brennan-
Marquez, “Plausible Cause”’: Explanatory Standards in the Age of Powerful Machines,
70 VAND. L. REV. 1249 (2017); Andrew D. Selbst & Julia Powles, Meaningful
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RITREEE » AR BB E AR E AL B
B TORSTEIEE | B EWRE - WIE AR
HRLE AT AR 2 Flas (AN SR A e SR A e 5 Fi e
Fil%t ) BEREE R TR A E R A EE B E R - B
B EAE— E IR TS - DUILERES T JOSRIT BB, -
A1 1 R R A B R B B LR R B B T
B RE S R DU A TSR BT B T
iy T EEELEEE | (HBMEER) ETER (er ane) HBER
(ex post) HIANIEERFET o LB HEMR/AEEREIE (accountability )
IR S T R AATEE ETREF R - kB S & i
IR B SRR B E, - DI R A
TR L R B S - ANER PSR B AR M SR A A T i
FAN SR - EE R AR R, AR - 7RI
BHET  HEERTEEA TR SR TR R
T REREETS | HREMRYR R ER 2 A S O I e AR R B T i
FIRIRE » 53 RERRRSRTTEY R T AN T R | AR -

Information and the Right to Explanation, 7 INT’L DATA PRIVACY L. 233 (2017);
Sandra Wachter, Brent Mittelstadt & Chris Russell, Counterfactual Explanations
Without Opening the Black Box: Automated Decisions and the GDPR, 31 HARV. J.L.
& TECH. 841 (2018); Boris Babic & 1. Glenn Cohen, The Algorithmic Explainability
“Bait and Switch”, 108 MINN. L. REV. 857 (2023). -4+ " 28 4# | 2 4p M kAL &
TR E AT QAR AT p AR THEPER o A 21 R P kAT
Piafig ) auz 18w > Higd THBLARAHED S E g KA L}
—EHr s et LR FeEd SE T B kU -

74 Fr B i pRFE2 (Digital Services Act) T $401F £33 d A F B E L
o F I s B 53T N —*Ff B T4 % = 2 b #2495 (independent
audit) #FHHEEE ¢ F1H5 - Regulation (EU) 2022/2065 of the European Parliament
and of the Council of 19 October 2022 on a Single Market For Digital Services and
amending Directive 2000/31/EC (Digital Services Act), 2022 O.J. (L 277) 1.

75 See also David Freeman Engstrom & Daniel E. Ho, Algorithmic Accountability in the
Administrative State, 37 YALE J. ON REG. 800, 828-54 (2020); Shea Brown et al., The
Algorithm Audit: Scoring the Algorithms That Score Us, 8(1) BIG DATA & SoC’Y 1, 1
(2021); Ellen P. Goodman & Julia Trehu, Algorithmic Auditing: Chasing Al
Accountability, 39 SANTA CLARA HIGH TECH. L.J. 289, 306-14 (2023).
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ORI » SERAERE R R N TR 2 S T Bl e T AN
AR | B T ARISRERE | RRE - B ATE(E S R E B ER
GG BEDEEEE AT T AN ST TR, AR o
RE S T IR | R — S5 T A BB Al
BE - FETIGE TARREME | R T ARRESETS , 1EFE LB T
TSR | FIRE © R RHRE M AR A R 55 2 N i H DA
B {E AN (immutable characteristics » FIA0FEE ~ FE . ~ 5]
%) SUHAMEEE R A AR 5 R e SMER I (AN A 22
FE - RIBERINE)  ABIBE (GGRUTHEERE) A T8
T B (RATIRR I 5 J ( A S AR B B R A R 2 VR ok
HATERSE » WA & O A BT B s T g mbs s EHA
B M SR ER 2 T R HOAEIBR I T - i T A R S T B B
(" EREGEEE ) AR R - REE A T AT
SERCAY T TEREIEEIER o T8 R ERS IR AR
o RS | TR T ENRIE M | SRR TR T AN
AR | BORRE - DEER THRNSRRNE | RIREAE LIRS RS
R - BE T R BT TEEEIE R B ZER - K
B BT T NSRRI | (R AR s AN - ARREME
M TSI E (e T B TR SISk | B T
TEHIZEEIE Y, B R E ER RS - SR R T A
CRRERE ) SUERDIBI R I B TS, DAY - RS
2o TRREERE ) B T ARTESETS ) MERIREVOERIME SR TSR
95 DRI REIB e R B 3 T P e A O RSTRE -+ AR T T
fy ) BREEATEOR T ERBEETS | RIREZERIG -

76 g TR G EHE TS H TR SR T R (ex post
explanations of specific decisions) * See Wachter, Mittelstadt & Floridi, supra note
73, at 78.
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R Z A T A R A 53— (BB R
RS TEIDL K | TR E R R R T ST B
T o TR | R R TR A AR BB R R
HTBY R TINTTARERE AR - (0 -

B 227 i 28 T 1Y B e A B PR R T FE B SR B E AN I B R 2
b BEFEARRME - B TERIERE ) KA EEEEE
R BRI GERME B LB R AN DUBIER - AURERR M4 P & HUBER &G
B B A TR E A SZ A TR RS H B - eenl fF s E A - 2
FINANEINE T AR Sas P T Rd < B EE i A3
B AP ERUSRIREE - fla0 » B2EHEEOLIENSESEER
E - HEEEE TR EE R IEE - I EN HAER M IR A
TR RMHIBRTRHIRE I AR5ER » BAFHER TIRIEEEEGE
BIE L MBS EEIUIEEE | AVmIEHEE R A - B
Higrgkil (BAEOO®GE) sGEMER (REXXEE) HELEW
SAEZEF R FT RBAmEREE R IR AE - (ER2FTRESE
JUTERERCEM TS IERIERS » — MRS  ARA T R fE b G SR 3%
A EARERmAR T ASRTT ) (causal power) B( " ZRELEFET]
FAEES - R T R N T R SR A T L AT A M B S
HER O REMERTRTIR T amE LIRS - I E AR AR ERErIH
BRI A N T B R HIRERTEN - (E RfEhe BT El E I ERE -
[FIf /RS HE 1 -

7T EARBE I FI R TR IS B Y bt 1 B gk B TR
(Gl 4B P S%in S %) AR FFRR% > FlaLd A LFE LAk b
EF e TARRM B3 &4 o MAYMEM R TR R ¥ 3% L PEARL
& MACKENZIE, supra note 64, at 5-6, 82-84.

78 Bt Tk henF R img | & TV TR A | BT 7 R
FAFEE > R 2F2 P T F I MYk
Jot R KR 8 5% 2P0 > T 149-206 (2020 ) o

e
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FHE - (ETEHIME RS L M SR B A A R AR +
TEAE RIS A R TR TN - (T R e (e RS S TR
LM HOMER B - HIELE W (prima facie) ¥k - T8
I R B B R AT BCE T VA a2 i
OB VES I HHE » BENAAT SIS A BT S5
B AU B A IR R - (BEBHE S AHBERBE
1SR ES BEHE » BREREFR - A©LZRm ALk
ol  BRBEFINE AR ; 385525 5B 156165 E -
TSR OB AL Lo EEES  BEEAEENE
HENSERTRIEEARIEY  BHSEEH—-BRaHs
o OIS SEEEME - BN TSR s - 5
VT LR R B G S S B - P A R S IR e
IS < BEEAEEESENR, - (A2 R 2R R A DATE %
AR R TR L b 9 A T RE M R BT (B TR B - BRI A 8O 166 55 1 08
HE - EENETCTE - R HCRERE AR S -
TR - 2 AKHEBRAT - RV FISEERaA s 101655 AR 3
T OB ATI AR AR 2 B IR - HAEE
R TR (i SR R U A 2B - JET R
o BEEEITEIT « BHEEITE - (SIS  FIEREES 101
B2 URE - BERRREREE IR - SO EL - &
FEENBEREEGR LS - MR NEE - (R
2 IR T B R 3R - S BT T R
EIEE - T EII - SRR (O EEEE - 5
ER(LRRE © RS TRMEZmENaEE - EE T EEAIE
bR B R » AR o A S T T S R R AR
TEFIRAGE R EINTEZEME (precautionary ) 7] ~ {735 Fe gl

79 T2 g SHREFETT AZRTERAEAFITAILEEE 2P LR 2
ARk L g o
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AR - T EHE R E# A B AREE - FHIHREGREE
P e < AHBRTE DR DA T &3 ) sl LR DB R BEmERy T 72
REGEHE ) MR EATEE BRI BB - gid " RS R
RERREREE BN ) FHRA Mt B AE TR MR H IR T i B R by H
HUN - W T A LR T BRI ORI E (REERGAY AR AT
IR TR ) DU " BRka G E CREERGA A R IR T (B &
Yt rIfe ) ARCREREESHE - MR RE RS EZIIRE -

RMIER ARG AT B0 & B MR TR eE
FRETGT A PRI PREL -t 2B RO HRA M eI R N LT
HAEFEATE B AL G RIS - AISIRIR BT EREGEEE
stz ] PAEL RS R A = (A e g L=

5 R A B T R R MG S A R B R T B A
TR SR (BIATRTRA B S R T BOE R E ) - ARG
M2ty TR SEAT BB | - SEETT B A TR A R AT 8
P AT 2] SRR E T IR EE | (adjudicative facts) * » FA(H
bl E LA TEE R R, B - i
TR TR F I SYRIARE » B K fiBorderCtrl Z Hh )
I R P 2 SEEAA1) =  SE5 E P M  B FP S s B I
[EZEIUFERIERE: (the gravity of the offense ) ~ JESEIT R ARG
HJHEFE (the character of the offender) @ DUR {R#/\ F 222 iyEEEE
(the need to protect the public) *' » iRl & B2 F FHCOMPAS#i
TEM R T EIUERENE  DUE R E RIS SR EED » BEIREH

80 BE>t ML F 9 | gl 34 2 Kenneth Culp Davis, An Approach to Problems of
Evidence in the Administrative Process, 55 HARV. L. REV. 364, 402 (1942); %< 32, »
MERD (23Z) T FATEPE RFREY Vb Ll F S
58481218 > & A EHEHE > 37528 5 F 233244 (2008 ) o

81 State v. Rodgers, 203 Wis. 2d 83, 552 N.W.2d 123 (Wis. Ct. App. 1996); WIS. STAT.
§ 973.013 (2023).

82 B **COMPAS2 & - # 3 2 & #7 & F V' %k State v. Loomis %3 » 3% 2 Liu
et al., supra note 62, at 126-33.
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COMPAS B 2 E Rl ST E B L oesfe - {7y AT Bk b 35 AR 1 T
ERET RN EENE (IR T SN T R
SEOHE RS ) AR AR

HR o B SRR S AR P Tt T R T A
PO TEM M PR AT | BB EAE S T IR
(legislative facts) “*F k17 =% i 45 W B AR BRELRE - 74T
T BT R E T B < AT - (R MBS R A R M
AE TR B R e A B T EL ]\ PRI oy e
EUERIBE - SRR S TR B R B T R
B KBRS B SR TEEE | ZTENI T
VRAEREE + AR RATT AT B SRR R TR e E
R PR VB Bl TR S B Lt » D BELRE A e 3 1y T
BEEETEA R - BT M T R - HESRER A
BB AR T A (TR TS A e S T BB F A + AL
B TR e st s B IR 5 MR HERER RN
HRRE TR AR T RIS E A TE M M S B b ) B - SIS IR
SREBZAK BRI SRR T » DRI ST AR M A B,
HARETEEE T I0E RS Tt 4> -

FB= HEEE MBS IEE B T RERT S — iR MLk
M2 > AGE SRR R . T RS EE , E TR
FRRRF & DRI AR S E iR LR - BENE RRETE
IR AFTEIRIRE R - TR El U DA RV TIEH K
HA SR ERRE R — AT R BN E e i A — = ekt

8 FRRLMEF VI EINRI WRFLRZ BT RTEFLRFEAARE P
B ZERTIIPLALARNENE R BRI ERE 22 A2
s 2 f= B o

84 Bt Tz x12d | prhend 2 WP > 5 L 582 By (5180) 0 F239-257 -

85 #p i e ELBES %4 Frank Fagan, Laws Computational Paradox, 26 VA. J.L. & TECH.
1, 18-28 (2022).
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IsEE "I R fEh ) o ST SR R A R 2 SR E
RO RS REF G - S EETET BEEREE - i ST
ZERILREHE AT R Z5EE - HEREAA LR EkETT
Fo o BEARESTERBERARERZAY " RRST ) BT EREGE
REST o - AREEIT R NEHT RAd R B HBH R AT RE TR Bl A AR
FTREMERYIRIL T » SEBGHIEMFIE AT R Z HEY > CANRTIE - AL
A HE B R P B 2 22 2 i 8 i O PR 1R AR 1 i i 2 e b U IR A
PR o (HFEHIMEE HLERE R T R R R AR PR P B
i~ RETFEHIES T AT R - A ABRER S BN ERE )] - %
FoaEA A AR AHREEYIRY T3 ) R ISORUE R Rl
THHMEE B AT - WIETRE S BE ) A A A RO R
HRERRTEE TSI H A - M AR 228 AR 2 s

MELTTHRERIR T BE AT R TS IR , ZE
R A — R IRRIRE » il - 5y 7 HE R AA R AR ZR
172 BREFH BRI A AR R 2 A e ) R M S T g e - U
THHIZERIH AT AL ) AR TS R R (E
NIRFRIE G BRI | IR -

b RE ER A AR B2 RO AR RR T S RE T T A I TR R =
fEHIERRE - EEELN TP ERAIESE « a2 E AT
RIHIHRA AN AT RE S TR fRaR - SERE I AR R
TR P S R AT BRI BEEIE © BT S8 K P
FIFAERGE 2 5 LT R (E £ 2w,

ol Fm B E SN MR MR SR ETT TR T RN | -
AFEHN IERERITEAGER " REZELE ) APPEEDR - AAlRES - B

86 See, e.g., Julia Angwin et al., Machine Bias, PROPUBLICA (May 23, 2016), https://www.
propublica.org/article/machine-bias-risk-assessments-in-criminal-sentencing; Melissa
Hamilton, The Biased Algorithm: Evidence of Disparate Impact on Hispanics, 56 AM.
CriM. L. REV. 1553, 1553-77 (2019).
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o 2 B E AT RE R R alRE R RN - BERNFEAE ~ 1
ALEESER  BEBRASSE T Mt ECER ERYRER o (statistical or
computational bias) RIRE @ BCE R B EARG LA LR " Uk
{73, (human bias) FRE" » SELECFIFAHRAME EEIE EL B 11 FUELT
FHIMIPEHI R REE £ D IEMERIAS IR « N IEMERTRINMEER " REEE
1E o HSEEEDR - AR B A TR B 092 2 B Rk T2 3
M o RN T 2R ZEREL - 57~ MRS
(test, evaluation, validation, and verification, TEVV ) [Ey - LR {RiR
DR B R AR TEREE™ - e sp TS SRt Ly B v —
BRI R E S e R B AR EY DR T
EHPERRREARSK - [EE BHRME RN TSR/ ek
TBIF R AEAGRAE -

B (EGmEERILL TS RIS L Bl - BEEEMEREEE AT
R ERELERE - MEnH TR T IEME - v aER P R E R
BB S AR -] T RlSEs 48 ) BEeE (PIA0RER ~ 151 BORoE
P ZBIEHF | (disparate treatment ) B » %1 /L ik B A 2 ] S L
e RVAIE R AR an GO S (A M IS} 7ax

87 MMz @ H VP enipid , & T A LB LERAAREETERIFFAT R
(National Institute of Standards and Technology ) %+ 1 %7 & ks vt 5 & T ik
3% (bias) eh= &~ %4 © 3 f& - Reva Schwartz et al., Towards a Standard for
Identifying and Managing Bias in Artificial Intelligence 6-9 (NIST Special
Publication 1270, 2022), https://doi.org/10.6028/NIST.SP.1270.

88 Id. at 20-31.

89 =& —‘F"Deborah Hellmani® i » M i FE M8 ZIAH - —}*{ EVL G LR 5 R L
BIE- R %GTGIFR R AF R EER S LF 5 AP E2 T ik
Hellman £ % (I3 b % 1+, (error rate parity ) » see Deborah Hellman,
Measuring Algorithmic Fairness, 106 VA. L. REV. 811, 834-46 (2020).

90 See Solon Barocas & Andrew D. Selbst, Big Data’s Disparate Impact, 104 CALIF. L.
REV. 671, 694-714 (2016); Michael Selmi, Algorithms, Discrimination and the Law,
82 Ouio ST. LJ. 611, 619-32 (2021); Jon Kleinberg, Jens Ludwig, Sendhil
Mullainathan & Cass R. Sunstein, Discrimination in the Age of Algorithms, 10 J.
LEGAL ANALYSIS 113, 117-19 (2018).
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) SIS T » — E T B e R il ]
SRS ) (ERBIE - BRSSP A TR IE R R - (kR 8
BEAECE TR | B - BOGE T R A AR S
F ) ZEEECEST T Ee R L ) BRI - 5 R
CEIEESME ) HEEIRERL RERIEHE | R - (0 TR E A RS
RECHIRTE | AR R MREDL TATRESME | R - IR
v R B AR H AR T R DO (8 AN FF ) (immutable personal
traits ) o M SRER BB S 2O LIRS J] - ELARES B YE R S A
EL A (AR 2 A1 S LA SRR T S (A S G S
FIRERIMEZ S (BIAE S TAEASRE « BB TR ) - (F R TE
TG )RR o TR SR T LA S AT e o SRR b
DS EGIE T A8 22 B | R PR b B e 5 BN
S (R ARE IR - (RIRAE T EBIRACE | ERIE
HERRESTIS - M A R T T AR M AR AR ST
S (R R T e o S 5 (b R S R R s
%%92 .

BN 0 E T RIEE ) BRRSTHEIA A T IERTEE S E ) BERE
FEZRIH FR L HYRE € TRIE G D 208 2 & LR A 5o 2
TEE I RTEESHE ) BUSESEERN AT AR R RS R SR SR R I
T EEFE L T AR ) (disparate impact) HRRES » SRERLHE

Ol blhe¥ RFHZRE B 2 FLp 1976F A2 e A3 L f2 T35 > LR g2 T 2 FHRY
A - L4 “’ﬁ & H B it By P AL P e 3, B (discriminatory
purpose or intent) > F P|¥ig * &34 % % A % - Washington v. Davis, 426 U.S.
229, 242 (1976); McCleskey v. Kemp, 481 U.S. 279 (1987).

92 FATEFEMRAMESES UL BAOCE R DA BB g 28
20 AT ERGS L RRAR IR R F RIS L IR
Fre APMHBF LI RA KT R B Gk AR P T ERAT 2
AT 0 fTt T 2 A FE AR ZHEF B (4 ) F 286293 (2017
E)FERA o HANE RS ARE L uH F AR R TERERG 2R
Ricci v. DeStefano (2009)21i4- > ¢ sz 87| > 118 » | 43-45 (2012+# ) (12
THARRA S ANPEELEE)




B ESUA K H ek Kb ik is B 81

HiE R SRS - T8 - EE BRI R ke 2 ]
AR TR | e REERE AREET . AUE
B R S (R I O A ey -+ IEE A REAE B P e SF G T T
PERIRI A 2 b e R — (AR SN SENS - St
RESESRBREAE TN | WP —RNEE
SBHA TR H B SRS - DUR KB S E s N
FEy  HIFE i E s Sy T e, FE (LR
FIZERIEEE - ZERLBRAR T - TSI RGBTy
" IEER MR, PR — T R RN A M
BN R B A T T T A = R R R T
USRI R S A S TE S R AT B e 2R S (TE M EREIAS
SEFHIEN) - BB R E AR R e .

fE Bl F R AR T - AHREME SR A TR SR E NS
TR EAUER - BR T 28 T ENIERENE ) BIREASTSRSL - I
NEGE T H I8 ) 8 T RO IEERIHE | AP EFATER
HE N Z RG] - KRl - E ey B E TR M SR Fr s Ry &kt

93 B ERZE Y TEARHEFRAR ) TLuPRG ) A - P EP TV £
R AR EE LN E (3292) F22-33 -

94 MWARZFFRAR AL LFAGRT FHEP THARLR, S LR
oy (BRI H 2L S 27 TR EBREIRE
WP R RARGAR R AR FICRRATH S LB ERTE T
155-169 (2022+# ) -

95 FRAAEZ S - Mt TL B aurEpaia i PRIF AL N E
Pdom ¥ 22 e F1iepM 2 £5% 1+ 22 | (job related and consistent with
business necessity ) » * & H # ¥ 8 R B 1L Z E A PER ) HF A2
(alternative practice that would serve the defendant's interests while reducing adverse
impact) > ¥ & F it £ 3 i‘dj%iﬁ"ﬁﬂjﬁ % o See Selmi, supra note 90, at 636-44.

96 AT HBARZ ARBLDFRT o HAL L RFE2L e P 2 4? e % R R
(T54) G F B N ERFAARIFR  REAL T TERT &5
SEAIE g P HANFB TR e g P2 EARFEG T,
(rationally related ) FoOTRRETLEE o 0 FRA (3x94) > F 88 ~200 -

97 23 A T il B g oand PEHC] T B R AR INE i d B h B R
,7&—”— R85 B & 2% o
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REFEAFAERIE SRR S Rt a1 T 5 M (RAR ) (systemic bias)
7S e SR A B R R DR B S A B S R - TEIAY T IE
HEME ) P A T BHEETES L (self-fulfilling prophecy ) FAFERF o 2261
B WEA a  \EERE R RIRGEEE E SO bR RS S
EEURIHAV LGRS - (e ETRE R E FELLFIth RS - —H
EEDRETEREETFEER - (FREHREE IR, Tl
RIS - RS HVE B A\ f B =R A A R R i
W A AR E TR . A E s A SR m
FREEE o BEAN - FIFAHRR S E T TR S rT RE S it &
W& 5t (balkanization ) AR ElfE (social cohesion) HYN
R -

SR > BREER I TP L TR R FE T AR iRRR ) BYE
B MAE T RSIE AR B ) RAIE RIS R  mER
HEZ I ER T RIEE A ) BERZSL  DI AR E RN B E A
H gt G EAS T aErEey T, 08 B EERITE R P ERER
HIRESR - fEEANBRED TG B MR IR T - AR R RN =
A E RIS SRR AR " S ) INDARAHAE IR -
B AR S E MR SR RE T 2 T REE AR S PERITRR - B
A0 - AHBATE SR IERE S ERBH AL AR TR - B
b SR B R R R A RO F AR B SR TR 2 B it e B
R - RELA S 2 RIS HE R AL G A GHEMERY AR
JaE ) N TEERM - BRCIFERTRRHIRE R RIFTRE R OB -

98 Bt TR F, 24 > 3% 2 Schwartz et al., supra note 87, at 5-7.

99 TrE = gazi | £ &%E 1T EFHo- 7 i 2d > 3% LReva B. Siegel,
From Colorblindness to Antibalkanization: An Emerging Ground of Decision in Race
Equality Cases, 120 YALE L.J. 1278, 1330-46 (2011).
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(Z) Wpzi2ang 2P ir §PaR

ol 25 A 1 B e 5 8 T T 1328 1 72 SR
T WERIEEE TR TR, B (RIS AT
Rl g BV R P 7 s S T S AR A P DL Bl
HISETE " HIRTEE | - GIANERTIR SR - BRI (RS
1k E B LS 2B TR © PRI ATAE M SO AEYE o ARTTTHTIY
S EBLE R — H R AR L TEIE - BB
HHIZERENE « SR IIEE = PR B R e R g 2 e
EAEIMIREE AR (T LRSS (RS R T e, T LES
A ER TR ) - AEE R EE LI EIEE (rule-making)
BEHIE (law-making) 175" % « A - HEBREBZE7EAHRE I S50 8
A R AEEARE  REBLRBERERSEYE
( metascientific standards ) 19 {8 (& R 88 F fic ks O o FLIH E G
TR ) BT T g RALE AN | o BRI
HhE A B R AR R A ) L R TE 3 MM T 3
EE) o DT REALFEIHE SR I IR - FRIE R A
TAERHLL TIRIEENEMIE ) (rule of algorithms) HUft T i
VP R AR SR B S M R E I R R o R
AL HIE 2 B R TIG B B A A

100 Suksi, supra note 2, at 71.

101 Yoan Hermstriiwer, Artificial Intelligence and Administrative Decisions under
Uncertainty, in REGULATING ARTIFICIAL INTELLIGENCE 199, 207 (Thomas
Wischmeyer & Timo Rademacher eds., 2020).

102 See, e.g., Meneceur, supra note 36, at 139-42; 305 » k2@ o8 &FE 2/
e ? 0 TN DR RS > A AP E S 2 > T261-268 (20204 ) o

103 See, e.g., Frank Pasquale, 4 Rule of Persons, Not Machines: The Limits of Legal
Automation, 87 GEO. WASH. L. REV. 1, 45 (2019). H is > A 1 FEH L 4R
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Algorithmic Governmentality
and Its Challenges to Rule of Law:

A Study of “Imutative’” and “Correlation-Discovery”
Al Systems

Wen-Tsong Chiou*

Abstract

This article explores the issues of the application of fully automated
decision-making in the public sector, with a particular focus on the data-
driven decision-making revolution brought about by machine learning-
based artificial intelligence (Al) and its impact on the principles of the
rule of law. The article argues that understanding the potential and
threats of Al requires distinguishing between “imitation-based” and
“correlation discovery-based” Al systems. This distinction helps to
recognize the limitations of different Al systems and to identify
applications compatible with the rule of law, thereby avoiding genuine
threats to fundamental democratic values. The article asserts that
imitation-based machine learning systems, after sufficient training, can
overcome the barriers of teleological interpretation in legal application
and possess the ability to mimic various forms of legal reasoning. The
use of such imitation-based Al in fully automated legal decision-making
may be conditionally compatible with rule of law principles. On the
other hand, correlation discovery-based AI, by uncovering hidden
patterns and continuously generating new reasons for intervention, could
lead to an expansion of power in the public sector that exceeds the
control afforded by current rule of law principles.
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