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S FHEZ ILEEET - BRI TSR R E RIS 1T R
HIBZ B RS - TEBIFRAC T R 2 et am T » 3R (competition

policy ) ZGalHEINE I E S 5% (competltlon law, antitrust) ¢S+
HEBCGE (antitrust policy ) SEi4e22 A+ RBIEHFEEE >

1 See William E. Kovacic, Getting Started: Creating New Competition Policy
Institutions in Transition Economies, 23 BROOK. J. INT’L L. 403, 403-06 (1997);
MASSIMO MOTTA, COMPETITION POLICY: THEORY AND PRACTICE 1-38 (2004); A.E.
RODRIGUEZ & ASHOK MENON, THE LIMITS OF COMPETITION POLICY: THE
SHORTCOMINGS OF ANTITRUST IN DEVELOPING AND REFORMING ECONOMIES 2 (2010).
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S > DA R A IR R A i s 3 - IS T
ShE - #EBTE L - BERRD L EBUFE R - IR FHREEE - P
R E SRR FEREE (level playing field ) & B ENE - H
RIS TR R BT EGR” » B0 BEN 7R3 Thik 2 A0 s - (H B
BRI — ST 0 BRI R R o S BT
B S FIFER - JeEEGFEORT R LRI AES - LT
ASCERFF AR - USSR —Frl i S A A M R T B R
BT SEA TS BIE © RER AL T SRR A R PO
A ABEPE R A SRR 5

EEBBFRZILEEN - (EEREH M E R T 55 F N
EERRG N R BEE - B HE e = R - WS R
BB SRR o LB s - 5
FERVEATTISS - MPE LI R R S SOR T R AmEEL - 1 FREEREL
AN LR il BGR RS S W 55 T s R 2k A e ik
AT ARBELZ E S - BOMEBTFHEZIN - MEERREINEE RS
A AT B BOR » fEE i R PR S A R MEE B FH e
e > BRI R HBGERGRFHATT R - (BRI F R RS

2 BT BARP R E ] 0 T9-10 (1999# )5 % & iz~ gRATE o A pe 2 p
W ANRRERFRERPFALES T I DT E LR €% S BEY
FRBEDT L ZE T EH &0 T 686-687 (19994 ) » hitps://www.ftc.
gov.tw/upload/seminar/04-15.pdf; ADVOC. WORKING GRP., INT’L COMP. NETWORK,
ADVOCACY AND COMPETITION POLICY 26-32 (2002), https://www.international
competitionnetwork.org/wp-content/uploads/2018/09/AWG_AdvocacyReport2002.
pdf; Nam-Kee Lee, Chairman, Korea Fair Trade Comm’n, The Role of Competition
Policy in Economic Reform: Based on the Korean Experience 2-3, Address at 1%
OECD/GFC, Paris (Oct. 2001), https://www.oecd.org/daf/competition/prosecutionand
lawenforcement/2434995.pdf. See also Frédéric Jenny, Economic Resilience,
Globalization and Market Governance: Facing the COVID-19 Test 7-9 (Mar. 31,
2020), https://ssrn.com/abstract=3563076.

3 GREGORY J. WERDEN, THE FOUNDATIONS OF ANTITRUST: EVENTS, IDEAS, AND
DOCTRINES 334 (2020); A. Douglas Melamed & Nicolas Petit, The Misguided Assault
on the Consumer Welfare Standard in the Age of Platform Markets, 54 REV. INDUS.
ORG. 741, 745-46 (2019).
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BHEERCRAR, « ARHEEELARE - DR E s -

HHENI - SBEF L E R FET IR T TIEZ )
RE B F PR BREFEEZ T/EEE - fEEBHEB 5
i F R R A IR —H LIS SHE#& (competition advocacy ) {E& T
FHERI o BTk R DU T R 1 i B
% HEF T E R SGER s EEE R T « IRERS S
BB ETT RS DA RTIEFEFRE TSR F TR  ETE RN
FERLE A EINPARIEEEST - AHEA M » (ERHFEERER TR
HER T ER - TS ERHSAIREETERR - T1EE
BOREUMEGES - AEEEIRE - 58 - 2HEREELX - EREE
TS FINESHE - (ERCE AR TS FHVE S &5 - DIERMRDL
LZEBBRENIMEGFERE - (ERABTFKE BE—PT FRAS
TSR E N - BRIiLZIN B ERL e EH—BK
o EEAEME - BINEE) - EREHEREAR - RENCERRE
% Bt _EEEH b (competition culture ) » DA SRHVEATE
B A R BUN BT - i BB BT R A AT & 5
P TS D IR R EE A TIRE -

4 D. Daniel Sokol, Anticompetitive Government Regulation, in THE GLOBAL LIMITS OF
COMPETITION LAW 83, 88-89 (Ioannis Lianos & D. Daniel Sokol eds., 2012); OECD,
THE ROLE OF COMPETITION POLICY IN PROMOTING ECONOMIC RECOVERY 15-29 (2020),
https://www.oecd.org/daf/competition/the-role-of-competition-policy-in-promoting-
economic-recovery-2020.pdf; ADvVOC. WORKING GRP., INT’L COMP. NETWORK, supra
note 2, at 30-31.

5 ADVOC. WORKING GRP., INT’L COMP. NETWORK, supra note 2, at 30-32; Sokol, supra
note 4, at 88-89; Simon J. Evenett, Competition Advocacy: Time for a Rethink?, 26
Nw. J. INT’L L. & BUS. 495, 496-97 (2006); Maurice E. Stucke, Better Competition
Advocacy, 82 ST. JOHN’S L. REV. 951, 954-56 (2008); Amelia Fletcher, Market
Investigations for Digital Platforms: Panacea or Complement? 3 (Sept. 18, 2020),
https://papers.ssrn.com/sol3/papers.cfim?abstract_id=3668289. £ B % » i &
#1772 | (Regulierungsverwaltungsrecht) # £ 3 # 2 X & fx B > B E A ¥
AEBHAEFITIFES R BRSNS TP iR AT wE
PR fR LB o AR N RS T2 B o L R
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Bl #EBRRERFIZMEREIEH]S
FA KR 12z p ADvOC. WORKING GRP., INT’L COMP. NETWORK, ADVOCACY AND
COMPETITION POLICY 26 (2002) °

FF BRI E R AR COXERNGES T - (HRRRS 2 HK
RZ IR o BSSF BORMHRBRE 2 E P I SR e ) iR
FEBISMIANZ R - FERRIL T - NMESRFHERL — B F BOR L i
B EARZ RS FAURAE - SHVASRIE T S B HE B R (AR
R - AR N GETR AR AT - AR FBORIER
IR B GRR FE M SRR > A HACIE B R in R T i &

wAwAF o2 ELRE P FLBNERFHE > FHZOPFL AR
Jo3s DR A S (TR (PR ) 48R T 60-64 (2020 ) o
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(market investigation ) [t—#rBlHIE - ERIIEMEFE RS —2H2
SR ECRHEERK - BSORKEE—ERENE R AL n] ]
EHERER - TR B RTARSH 2 2R BT B FECR RS - A
I 2 S R B R B R B A I - By T R KBS 2
S N ERGER S « MU EME - BUE S HETHS AR
F¥ » 52022411 A BtGESIEN 5% (Digital Markets Act) H
FIC Ry R 5 o e A [ B T R RS O BB B R 1| - (S IS B R84
Z2f o RIEEFECRHEENRI - Mem 2 E T ABTHER - B2
TSR A e H B R A B 2 - IR (ESE N 5L
BRI LT EERE - DIER ARSI R R HE R
MR R BB EE 2R -

o T R R e 7 SR I B S S R R P (R S S A 1355
FARHEE) - AR EAT D& R Wi AE o RS Rr E 1T 38 B T R E A
AT RO R R AR - T R AP SR B SOB T R BB T Ry
PREUR RSt (remedies) & » R &P EAHM (The Organisation
for Economic Co-operation and Development, OECD ) T B i50/4%
(market studies )  BPEHFE 2 AT ES | EUREATL 5%
EY (MEAYE) sHETRER TSR L - DUBUR#E
G THsector inquiry B R HEPG o (BT T ETREATE AR .S
& » TEF—T2FrH ) HE G DU E B & fdns (RSt DU R B
TR RSG5 FHETRE - RIS —RE - BRI Ry i -

6 OECD, THE ROLE OF MARKET STUDIES AS A TOOL TO PROMOTE COMPETITION:
BACKGROUND NOTE BY THE SECRETARIAT, DAF/COMP/GF(2016)4, at 5-7 (Nov. 25,
2016), https://one.oecd.org/document/DAF/COMP/GF(2016)4/en/pdf; % &% » #]
BRHEES - 2T geiiwd - BEAEN A > pd IR 2021£67 30
P https://ec.ltn.com.tw/article/breakingnews/3587988 ( & {541 ff p : 2023 %27
16 ) 825 » BRHALLFT -HUEFLRLIBIOTIL 2 ' HPALENRS
I o T E FA 024824 > T 82 (2016 ) AEF > RIFAAHE
BRAFLEFEZ JBRAEN AL ERIUA 2L 5752784
H# > F4-7 (2019& )
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FEE] 20024 HE 23 1% (Enterprise Act 2002 ) » {EEIFEfH E S
BRI AR  EEAHE - B TEHF R ERBEE N E
THREVEFIEEET TSRS MR - B elEEE R E T -
2T HRE 185 2 B2 B B B E RS E - AR MERNEZ TS
WEEEEE " 3P AFINER | (adverse effects on competition, AEC ) »
i B P R AR BT i S DEL B Y R SR BRI S HL & T EL Y
WEIEFE N - DA RBRI i FH IRt B IER A - THFREGE AR L
ERFAFE - HEEHET » SR LB RS AR &
BRI AR T AR EE - BN AR SO A 2 A T 55 Y
T TR - A DIESRAHR S 2E PRI S T Ly B S e it i DAk
= o ASH AR ST - ST E B A S AR ME R R

HEEREFFEaR - FrH M BB IRE Fl o fmbrist FHRBENI55
SFEHUAL » i LU3H R B RRRE ] LB AR E TSR EIRD - F
A i Z HEIERE - 1t RS EREERREES TE
B BRI E NGRS BRSO E BH S B R R 1 51 7 Ry Bl
fetn e AP LEPIRAS IR R © S A T 5 R R =
ATEREUEH B AS T ERGR TR - R T ERBA SR - DI
(etemishmF - B85 L > MG AH R ER DA G FHEZE - /W
FHETTHEAE > B2 AR A RA R - BEPRAOLL - 55
AR B AR AN B RE USRS ERR A B M B A 5 ok ey
B ETRRA S - HARRES E e A AR AR AR AR B R -

7 UK. Compr. COMM’N, GUIDELINES FOR MARKET INVESTIGATIONS: THEIR ROLE,
PROCEDURES, ASSESSMENT AND REMEDIES, paras. 1, 18-21 (rev. ed. 2013), https://assets.
publishing.service.gov.uk/government/uploads/system/uploads/attachment _data/file/2
84390/cc3_revised.pdf [hereinafter U.K. CoMP. COMM’N, GUIDELINES FOR MARKET
INVESTIGATIONS]; U.K. COMP. & MARKETS AUTHORITY, MARKET STUDIES AND
MARKET INVESTIGATIONS: SUPPLEMENTAL GUIDANCE ON THE CMA’S APPROACH 20
(rev. ed. 2017), https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/624706/cma3-markets-supplemental-guidance-updated-
june-2017.pdf [hereinafter CMA, MARKET STUDIES AND MARKET INVESTIGATIONS].
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EMIE T ETH » AR EEZRNERZE R
( historical-hermeneutical approach ) * FCHFFEEE 2R AT EAVEY
HIEER (communicative cognitive interest ) * 5 1B AT & R S 3K
BORFRERY » MR AR (interpretive understanding ) » DAfF
REMEZEEKAEZR (Wilhelm Dilthey ) ~ F1{H (Max Weber) DU
REERE (Alfred Schiitz) @ 2F2 (hermeneutics ) Hi 2 th g
EYIREE - AT LTS - BB RECR S
B[] (R 8 e v 8+ Gm 2 M BRI THER - B MACH G M
WS - BINYMERFTESCOEEE D R BN R E
ik Z BRI B E S B aEE R - EEE
BIAFIRITHREE A7 ~ SRR e Bld B WA - i il &t - BN S 2wk
ZEEGET IR R AT o RIEREE B THERE TG A
—ES R R 220k A BRI SHER B i FE 5k - S E R
T R PR s TR HE Bl (R AV B SR B B g e - o L2 B B R
RHEERERE P e st » DURGE HERR B i ai & E A R B R =AY
F—HREEEAR T o ISR AT AR R i DRI TR AR
FEERSE - ASCKIRME R R R P kA A S PR - AR
ER IR - HNEFECRE SR eSS Y M EERETE -
REHBEERE TR - StE R REHHRR S g TS
HERHE ~ feaTEaHtH] - 36 B2 DR AR A SRR -

AR A ek R HE L S R EAR AR - — R R HRL
R IS FR R A I H 22 BRI D - TR A N (F B MEER
SRR HEEPRE T - PETRGEZRIHE R AL R - So— 1A - (£
{ATETR B NE R e A B AR B R - 0 B R Tl 8 e B A P
B RFZERY LB EARS - R BRI R B A AR & AT A

8 FEAL PHIEHERALEE > F9-34 (1990# ) ; W. Lawrence Neuman ¥ >
TR FTE R mEE F AT g g i
T 132-142 (2002# ) -
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BRI EERES - A TS5 38 W s T BUE
EEREEIM S - BB IMIREE NEy et - SRR e
B BT FUREBE M T RRHREIER - HELER] E U H Y A B A
° RIEASCAERFEEFE T - AN AR (T E [ P AE Bl iR 1 1
FSENREAIIE - (REEAHEE S RSt A E A AEIFIRS 2T - JEEUE
Fofe I SLE MR AR ELRERE - CHE TSR SRR ETE - 2
BRRAE— MR ITBUEFPHYIR R R 2 - BRI AR —IRETE 5
AR EATER - BRI R DT USRS THHE - RmRA
PISMIFFE SRS T2 b TG a A (F R T B A FE il ZEak B Y
PHBRRESIENE - & 7 — B R ERYE SR - AU R
ISR EAR G 25 R EEE R % - Frpls ERBITTERE P
FEHI S E EREE R R - DT I REFr rTRE R AV HM R
HIEC AR - DUl RE A P eSO BB IR - S HAE S (B YA
HETES R ZEREE - DS EIB IR T ERERE R 2R
BB PEABIE AR AT RERRENUMERIRCE. - DUEETE HEYIM
SARPERVERREL AT - RRESC R EIR IR S AR AR AR -

FELLVERRIARTE - ARSCHERTS 05 [EARBIERIE RiRe T B R
BEFHAIE - (ER M EERAE S (B RH] « SRR RE AR R ST 2
e RICBOENTIE A3 » 455 T BB - ASCHEIRER A IR EL R
TERTRERFI2RE S - HEH HAE R AR ST KR
Z T AR EFE R EEHRE R LT - BAEEE RS
HFRRIEEECR - M B NERE B N H R RRR R I A8 - R
ASTRREm KR F LS - PRSI TRBIARIBEERR 25 [H >
PERLF AR AT BB e i 2 H Y - IR AHE T i AR 2
B - IR RRILEER R T E o ERA -

9 FHEEFT I REAZHFRERELp SN T g«ﬂurﬁ%% rNcipE
12 P BE FIITA s F13-34 (2007 ) -
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FENELZHE L EREA HRBFEOR » B FHERL T
ARENSIEGERAT - 58 TR B0 E S FHE AR B PR T R
= FEAN A AR R U DA AR - Il LB HH B A e SR AR PR 12
B IR BT A IR AT - R VIR (A I A3 BURHEBE
€% "2, WobEEE BIRRRIEE - EAERE TSR A
o SPEER FRITANHIE thi B QR RE] - ez fernufet
HFEEGEIT A RRIEHR DA H BT AR RIR - —— AR
i e M AR F BRI TS 5 & e H B IR © BERURTT
(open banking ) {ERyEFRZE] - DAEE— 25 N DABE AR EA 2R - 25
TR ARt B B AL T R T AR A A S N DA S Y
FiEa > Sefl TR BN B SFPI A O A B S 2 R 2
fi - B DM E T =N F e T AR - H B
EFINPALLE A - DU ST AEHBRIRE i S E iR g
oank © kTR HER OB R RIICE S - 55 T, W
BB TEGR EMHBEHIE AR ITE & - AR E
FIEEREER T - SH A RETR 2 BN H G R S = 15 Tt
TTReREaIRT - 568 TIE ) Bl Rufitam - FHEEHERG 2 -

\

AL RCIE RS & dE GhEah 18 a7 VU i o ML=

¥

5 (5 398 5 9 2 R O B S RS T S AT O S A
S HERIEBITARL « BT RS R R T AR - fEY
TS 5 Rl e S R B R T 2 I SRR BB T
BERIL - EREFEE - EATME S BT R F A
=M o BERAIM - T FATESERAERE SR - B
R - FAIETEE S E RIS R - (MR PR RS

10 Evenett, supra note 5, at 500-01.
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e — B Ry EARERE(E - H B ok HAEE R IE D0 T AL
7% HLELERAN LR - NS IR E RBUFHE—EKE
TR BOR EIR - B EE RS BRI S E LR R
17 - BB S BRI AR A i T 2 3 S ER (E R i 3L
REFAEEHR A E A -

T B PR [ Bl SHERR AV T FC i R E R A - BN
HIHZEEZE S (Australian Competition and Consumer Commission,
ACCC) EffEEEZEEAllan Fels#iE R E R R AR RE IR
= EHRER - ME% Wendy NgfE201 25 A A5 FHEFE T A =
FERHEER - TR B AIRES 2SI THER AT -
ARSI ZERSE RiBi FHEFR 2 o JEELRRE - BRET & BT rTREEREHY
NEMERETTE » PURAE B FRIR AR & 1 5 n] sE 2 Ry ThREEd
RFR - i H PR A DA e B T R P B RIS e -

-~ HRHE R

EALIK - S BIBF TSRS SR T HE
BEVICHES AR - FEH BB R S E R R
TS RS R - RG] - DI T K o
EHATBIRS » BF TE RO EE = - e
BB RE LB RBEME: - SR NCEIMETTEEEE - D
TS « SR RS2 R B M R i R A
FHERMR, » HEEEE T IR TS S A B VMBS BT
PRTTSTEEE » (ORI (IR - DUGSBRE T T E A B IE 5
SEED - BRI MR EAEFERESE BT DLE S

11 Allan Fels & Wendy Ng, Paths to Competition Advocacy, in RESEARCH HANDBOOK
ON INTERNATIONAL COMPETITION LAW 185, 186 (Ariel Ezrachi ed., 2012).

12" See RODRIGUEZ & MENON, supra note 1, at 79.

13 Stucke, supra note 5, at 955.
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It I — i R A S T T R, - RS AR
R fERbE RS - DUEE R GRS S BUTHRS
T T SRR RS - 2D T EAMET R - ke b —
3 At R R e R s

S ERE RS B - FREHE - (HEHEEE
ARG o B IERR AT R R E 2k E BUSTE il AMERKE - 77
BEECGEE - 55T BOE v R VAT ok B EE - HMBCEE
o NPT A REE B A P (SRS ) %
AR TR - DURSRE R R SRS E I BUEEE ) - S REcE
H SRR TR b MRS S - S5 LR B DR R 5 5 T K E T
R E RIS - P T B A0S S AT AR B R R
O TNE G 2SI R ERER" - I aEEEEEs
E—IE . AT SRS S BT S S s AR R
B SRR IR LR TE - RS - TR A T
TFARBI S R R - WA SR I 4 B T SRS F 2 E
HHiff -

SUFEFER AT .  TERCEN L 2RI E R
BERS - AR T S R R RIS R T IEEE
B TR S BN RER - DHANSEE  BREE
BRI A E A BT SRR B AT BEAE A T B TS ek e T
AR R « AL - 555 (B SR R B B HE HH S R P el TR - (B

14 ADVOC. WORKING GRP., INT’L COMP. NETWORK, supra note 2, at 25; Evenett, supra
note 5, at 49697, 2% (3 H 1A ) MRBRF - FET > Rz iy §
REPZEEZHINOREP T AR 2T LT L 0 T 5-6 (2009F ) -

15 12 v 4 % &40 7% 1°4E (collective action problem ) » see MANCUR OLSON, THE
LoGic oF COLLECTIVE ACTION: PUBLIC GOODS AND THE THEORY OF GROUPS 2 (1965).

16 Frédéric Jenny, Competition Authorities: Independence and Advocacy, in THE
GLOBAL LIMITS OF COMPETITION LAW 158, 167 (Ioannis Lianos & D. Daniel Sokol
eds., 2012); Fels & Ng, supra note 11, at 192-96.
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B e PR R RN E S SRR
TERH R RFTER - DU Tt b 7 e 5 A e o
MBI SRR - BRI SRR e R g T
w7 o SR T MBI EUT L PR BB - th e R TE
HEIE R EE - BRI - BT S R T B A
B SRS RS - A EREF SR YRR
e TEHEEIRE" » — B a2 S EITEORSE - B R
TR BB EIE R E 2 e - TR E R AR
R -

BRIz AN - AR R E G SR EI R - E BT
% AR TTAE G MR B R BT R O - I S Bt 2
B L T R L s - S — PR B B IE T R 20171 H =
FORE - FIME BBV AEAREERS R AT T
BRI 3 TR B R T AT - URIBITIIE 22 5 s -
TS T2 - ATIBSERNASE ST E B LrREE -
FEEETE - IEEE% - A R LR A E AL
MR AN TR - BRSNS E S EEREAN S

17 Evenett, supra note 5, at 514; Stucke, supra note 5, at 1036; Fels & Ng, supra note 11,
at 196-200; Jenny, supra note 16, at 168-69; Lee, supra note 2, at 4-5.

18 bl MoT 2 LR gL AR APRBIEL- > HEHRLLFEFF L7 &
BEHLE R -

19 Jenny, supra note 16, at 168-76; Lee, supra note 2, at 5.

20 Frcte o (R E2) B F B ¥R BRPR RS RET > 2019212 2p >
https://www.ey.gov.tw/Page/SASAOCB5B41DA11E/2ae8bfb8-6014-49d1-b04e-7537
4fbd6096 (Bt ifIfrp 202327 16p ) SAt » TEZBEH N 0 T34
2016# 10" 20 p - https://www.economic-news.tw/easy content.php?id=27 ( & {&
FIEP 202317 18P ) ARG hAh > TEZB X ERLIGF T
2016 & 7% 26 ~ 27 p > https://www.moeaboe.gov.tw/ECW/populace/content/
wHandMenuFile.ashx?file_id=13 (& {5#|f P : 2023#£17 18p )

20 4o Fla-? o TR EHIE ATE i et A FORF 0 T 33-39 (20014 ) 2k
F8EFAEH F 12T §RARIM B2 3 o RAF3795L R/ ZF15679% > F
35 2013& 11 270 - https:/Ici.ly.gov.tw/LyLCEW/agendal/02/pdf/08/04/12/LCE
WAO1 080412 _00043.pdf -
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THRINGHE > BHEATE - BRI EHIERE - FEIT5 B H{LAEEEg
SCER - FEr BUR EE BRI REEAYRIRTE - HATEF AT IHEE)
PSSR EH AL - B e e S HIEREE - REHIERIFT
BB PR 2 M S R R I L HORR ST © i Bl
EXEMEAIEEREE R - KEFTREEREIHEER -

SRR RS

FESHA d BB BT E SR IR
RUBGEHE] » AR O R A MBS AT JEEIHEB T4
B AL RS AR A B S R i - R M T3
Wi g o 19904 (RPN HE B Y B 22 35 5+ B 5K (National Competition
Policy ) ¥ ks BRI feE i 2 f e o LA™ RN BT AE 1992 4F 4
REFRFHIRES - FREEESFECER S S ERET s - &
— SR S S R AT A SR DR NS B TR
HHJER R - 1993 E E et #hes (the Hilmer Review )
2% WS AT SRR DA R SR (T R - 19954F ]
FRFBEFECENE AL  FRAREMHERREHEE -

BRI B 2R 55 R R AT A - T2 SR BT AR B E
SRR AT - FERHN IR IE R TR R DUERR E A
wHE - MRS - TR NEEM LT SAE - (D2
HEEEFH T QBRI 28T UERHIE 25 HE 5 3)
fETREb R A L 5 (4)RATEE R E (essential infrastructure )
BIMEE = HEIEA O BEBEAEREHERZETETR 5 (0L

22 1 OECD, COMPETITION ASSESSMENT TOOLKIT: PRINCIPLES 3-4 (4th ed. 2019),
http://www.oecd.org/competition/toolkit.

23 % & 15~ TR (3£2) 5 F 694 5 Allan Fels & Wendy Ng, Rethinking Competition
Advocacy in Developing Countries, in COMPETITION LAW AND DEVELOPMENT 182,
194 (D. Daniel Sokol et al. eds., 2013).
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INVEBFEFFHIL (competition neutrality ) JRH] » ZXIFEHEREK
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25 Fels & Ng, supra note 11, at 202; Fels & Ng, supra note 23, at 195-96.
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31 Fels & Ng, supra note 11, at 203-05.
32 Id. at 204-07.




98 CF #0502 S 4 F]) %324 (202343 A4)

5. Sy K s AA /s b s e N — ] ¥ s\ v —
S A IR FTRE R AT N ER L A4 g

TSR IR T R IR AR 2 22+ A RIRME_E R Sk
B Bl B R R S T T 5 S R B B 1S - kR
E[Richard WhishZ#5 7 Bl E @ Ll TS EEIE - K%E2020
EREOEER - @k kS B BASSHERARTE
BRI AR o B B S S B R 18 AT B
( Federal Ministry for Economic Affairs and Climate Action) F{Eh&
ERERE AR - ZEDEREREL L —RFEIA
R F D BUEE20224E 11 B AR PR s ——
BT - S T B A RIS S RS T
oA — ELRsr it o (IS CUREIS TR S - DU
20024 12 1 AT T T AR A R B b T A B B - RS
DASZET R o + RORETAS 32 2 HIEE Pk B EF R E MR R -

- IR

5 A B Tt B — MR AR P asat - 1EIE
Fe b EE BB AT A Th pr B R O SO FHRE T LB BER T A I
Hi - BOEINDAER » AR R EEAVRF B AR T EE BTG
DARF B SRR Rt FHALA MBS - HUS BB FEOR 2 RERE

33 RICHARD WHISH, NEW COMPETITION TOOL: LEGAL COMPARATIVE STUDY OF EXISTING
COMPETITION TOOLS AIMED AT ADDRESSING STRUCTURAL COMPETITION PROBLEMS
WITH A PARTICULAR FOCUS ON THE UK’S MARKET INVESTIGATION TOOL 37-47 (2020),
https://ec.europa.eu/competition/consultations/2020_new_comp_tool/kd0420573enn.
pdf.

34 German Ministry Tables Reform Boosting BKartA Powers, PARR (Sept. 21, 2022),
https://app.parr-global.com/intelligence/view/intelcms-9r774n?ssouid=58 CC4DAB-
C05C-471B-86F8-9F6F18A53005.

35 TmM WU, THE CURSE OF BIGNESS: ANTITRUST IN THE NEW GILDED AGE 133-34 (2018).

36 FMEE B HEAoPEY B EA AR FLATE TE Lo




RF ARG BIE e IE 99

HIHIE 2% » 5P TR N S AR s T E RS E 145
B S H MR ST R TR < BT AR
P HE IR - BRI RS ES RS £
B FIEmE - MR ILERT - B FERE NS TE L BmE
S (Y ARG T (T TN 3 Dt S VB E N i
T TS IAARE FhE BT EN  WR BRI
P IS 358 T 17 BALT ST DR N T L BB AE TE RSB AIDARE - IR S
SNBSS DA A+ HLAE TE R i R AR I T R
FHEETSSEE BRI AN R R - R ERETR
[T DU TE R A T R T EL AT DR R (R T - Bt
ZHN  TSTEE N AT R © R R R T T
TR - WEANEIE R R SR SR R T TR
AR - AT DR AR R R E Rt S R s

Z SRR BELE LA FRERGLARES A3

JBH G LR A R R ETSEIRAC (refer) TG HHA - HA
B AR AR - 5201443 H DIETHIA A2 55 (Office
of Fair Trading ) Ed[F]5F-4 H ol 195 FEL T &5 /& ( Competition
and Markets Authority * NHHCMA ) o fEFEA2ZHI * i /& HEREE
HEET—EAAWEERLE - FHE R GR R ETEERRL TS
G - BRPTHIHREHIEL > 2014F3 A LRI HFRET

37T A mfEHEHL 4’;‘?*5”7?»%‘1 IERM EAFEE  AAEN SR
OECD#2 5 ® 347 3 (market studies ) » 303262 “Thh 2 2. 3P o

38 Fletcher, supra note 5, at 3-5; Christian Ahlborn & Will Leslie, Jack of All Trades,
Master of None’: The Ever-increasing Ambit of the Market Investigation Regime, in
THE UK COMPETITION REGIME: A TWENTY-YEAR RETROSPECTIVE 137, 138-39 (Barry
Roger et al. eds., 2021); Greg Olsen & Daniel Harrison, Tightening the System: The
Nature and Likely Effect of UK Competition Reforms, 26(3) ANTITRUST 25, 27-28 (2012).

39 L 2§ #5302 (concurrent jurisdiction) ehH s 2 ¥ F48M > 112
SHEIEAEHE L@ 2 FALCMAT L R4 AR P § F
Lo i B RERLFER AN e LAF B F L5 CMA,
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i

I

MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 14-18; U.K. COMP.
COMM’N, GUIDELINES FOR MARKET INVESTIGATIONS, supra note 7, at 9-10.

40 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 6-8; Fletcher,
supra note 5, at 11-12; Ahlborn & Leslie, supra note 38, at 139-41.

41 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 21, 28; U.K.
Comp. COMM N, GUIDELINES FOR MARKET INVESTIGATIONS, supra note 7, at 16.
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42 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 30-31.

3 RELRA > A TR & TS EamEd | SRR FBRHEs
4 ¥ A (OECDHE = # 347 )~ % 3% & (market investigation) 17 2 H
WP EREEN LA EEFTA AT o H T S 0162 T A2
B2 P e

44 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 31-32. %< E
A¥A % (sector inquiry) eAp b 1572 » 23F 5 B30 iE - HITFR A AR D
RABREY FRBAT R I FERL EHWHUBRTOLL TR
EFPRENRBW R - ERAE NN LT E AR F M IR
LEER I L FRAL TR CEERY  FERY TS T F
OECD, METHODOLOGIES FOR CONDUCTING MARKET STUDIES — NOTE BY THE
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EUROPEAN UNION, DAF/COMP/WP3/WD(2017)20, paras. 13-15 (June 13, 2017),
https://one.oecd.org/document/DAF/COMP/WP3/WD(2017)20/en/pdf.

45 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 32.

46 RICHARD WHISH & DAVID BAILEY, COMPETITION LAW 488 (10th ed. 2021).

47 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 32-33.
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48 Id. at 33-34.

49 Id at 34. TP A EN h Gk RF BB RIS A F M hoiiEr TRA
S o A g AL R Y At (TR RE RIS R ik
ok INRGAFRDT AT E > Blhe REA mFA IR RIRY
Zzeohn g p3kie 7 5 OBCD, supra note 44, paras. 34-40.

50 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 34-35.
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51 WHISH & BAILEY, supra note 46, at 489.
52 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 35-36.
53 Id. at 37-45.
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54 UK. DEP’T TRADE & INDUS., A WORLD CLASS COMPETITION REGIME 7 (2001),
https://www.gov.uk/government/publications/a-world-class-competition-regime.

55 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 37; UK.
Comp. COMM’N, GUIDELINES FOR MARKET INVESTIGATIONS, supra note 7, at 69-70.

56 OFT Announces Market Study on SME Banking, UK. OFFICE OF FAIR TRADING (June
19, 2013), https://webarchive.nationalarchives.gov.uk/ukgwa/20140402170939/http://
oft.gov.uk/news-and-updates/press/2013/43-13.

57 Joint FCA/CMA SME Banking Market Study, FINANCIAL CONDUCT AUTHORITY (Nov.
15, 2016), https://www.fca.org.uk/publications/market-studies/joint-fca-cma-sme-
banking-market-study.

58 CMA, RETAIL BANKING MARKET INVESTIGATION FINAL REPORT 1 (2016), https://assets.
publishing.service.gov.uk/media/57ac9667e5274a0f6c00007a/retail-banking-market-
investigation-full-final-report.pdf; Alastair Chapman, Sarah Jensen & Michael Caldecott,
UK Antitrust Reform: The CMAs First Year, 29(3) ANTITRUST 61, 62-63 (2015).
CMA= =2 (5 » RX Ri 27 43 3k (Office of Gas and Electricity Markets,
Ofgem) 1458 2T 2 5 A ~ CMAS TR R® St kv £8P %% - 7
A32014#60 B RFET 4 FLERIT IR B Energy Market Investigation,
CMA (Feb. 27, 2018), https://www.gov.uk/cma-cases/energy-market-investigation.
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59 CMA, supra note 58, at xxxii-xlvii.

60 CMA, RETAIL BANKING MARKET INVESTIGATION: THE RETAIL BANKING MARKET
INVESTIGATION ORDER 2017, part 2 (2017), https://www.gov.uk/government/
publications/retail-banking-market-investigation-order-2017 [hereinafter CMA, Order];
CMA, MAKING BANKS WORK HARDER FOR YOU, paras. 29-34 (2016), https://www.gov.
uk/government/publications/retail-banking-market-investigation-overview; % 7_i% >
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62 Directive (EU) 2015/2366 of the European Parliament and of the Council of 25
November 2015 on payment services in the internal market, amending Directives
2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and
repealing Directive 2007/64/EC, 2015 O.J. (L 337) 35.
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64 See OECD, CONSUMER DATA RIGHTS AND COMPETITION — BACKGROUND NOTE,
DAF/COMP(2020)1, at 7-14 (Apr. 29, 2020), https://one.oecd.org/document/DAF/
COMP(2020)1/en/pdf; What is CDR?, AUSTRALIAN GOVERNMENT CONSUMER DATA
RIGHT, https://www.cdr.gov.au/what-is-cdr (last visited Aug. 10, 2021).

65 German Industry Bodies Seek to Stop Competition Reform, PaRR (Dec. 8, 2022),
https://app.parr-global.com/intelligence/view/intelcms-76z49h?ssouid=58 CC4DAB-
C05C-471B-86F8-9F6F 18A53005.

66 Ahlborn & Leslie, supra note 38, at 161-63.
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67 CMA, REFORMING COMPETITION AND CONSUMER POLICY: DRIVING GROWTH AND
DELIVERING COMPETITIVE MARKETS THAT WORK FOR CONSUMERS 32-37 (2021),
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachme
nt_data/file/102261 5/Reforming_Competition_and_Consumer_Policy _publication_4.
1021.pdf. 4r% A EDB B EFHFDBEFET 5D B3 ki FAFESE > CMAY
ﬁM“Lﬁi#ﬁ”%®6®”P&ﬁﬁ*ﬁﬁﬁémﬁ&ﬁi>mﬁﬁmﬁ
NER VLG FEZEDEAILE Y A FNHFERREFT DI {5 id at 35.

68 Id. at37-38.

69 Ak g2 o
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70 Fletcher, supra note 5, at 13; CMA, supra note 67, at 39-40.
71 CMA, supra note 67, at 40-41; Fletcher, supra note 5, at 14.
72 Fletcher, supra note 5, at 14-15.
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ETAE20204E 12 H I8 HIE AT 557 (Digital Markets Act) L2 » KRB
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33 MERED FD ARG IR M B ARRT > EFE- SRR
HEREEME VL 7 & ﬁﬂpj&i#ﬁt{; PR AR S DL A .

74 Niamh Dunne, Between Competition Law and Regulation: Hybridized Approaches to
Market Control, 2 J. ANTITRUST ENF’T 225, 243 (2014).

VgL A TR Z ()8 TE 2~ (2),0 25 TiL, 384 ifp
MA 71 o

76 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14
September 2022 on contestable and fair markets in the digital sector and amending
Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), 2022 O.J. (L
265) 1 [hereinafter Digital Markets Act].
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77 #HA TE - | 32902 A< Hp o

78 EU Mulls New Unit with Antitrust Veterans to Enforce Tech Rules, EURACTIV (July
29, 2022), https://www.euractiv.com/section/digital-single-market/news/eu-mulls-new-
unit-with-antitrust-veterans-to-enforce-tech-rules/; Digital Markets Act Soon to Enter
into Force — Overview of Key Provisions, HERBERT SMITH FREEHILLS COMPETITION
NOTES (Oct. 27, 2022), https://hsfnotes.com/crt/2022/10/27/digital-markets-act-soon-
to-enter-into-force-overview-of-key-provisions [hereinafter DMA Soon in Force].

79 it (network effect) * Lt #h 3842 (network externality ) » fdp T 3@
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FAATE LAY ?‘f B2 ¥ - See, e.g, JEAN TIROLE, ECONOMICS FOR
THE COMMON GOOD 397-98 (Steven Rendall trans., Princeton University Press 2017)
(2016).

80 Digital Markets Act, recitals 10-11.
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82 ARaTZ P2 FREZERMEZ TS T EOACALFTLMEFL 1
Jﬁ PIF % 1908 R4 e L i & 4 o

83 Nicolas Petit, The Proposed Digital Markets Act (DMA): A Legal and Policy Review,
12 J. EUR. COMPETITION L. & PRAC. 529, 529-32 (2021); Filomena Chirico, Digital
Markets Act: A Regulatory Perspective, 12 J. EUR. COMPETITION L. & PRAC. 493,
495-97 (2021).
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84 Digital Markets Act art. 2, points (2)(a)-(j).

85 Petit, supra note 83, at 535; % ¥ P F B wROT KL P LD 3F 0 2021
#7%20p - https://paper.udn.com/udnpaper/PID0004/366757/web/#41L-19591139L
(B fe@Ifwp 1 2023£2% 16p )

86 £ BR R W BT R B Rk AL 2

87 Wi - - o T EFRAFBA L L BT L IRAE > (v FARE - BT
PR AT LT PAR = (FI3ER1IE ) &0 FRERERY o
BREHLEY 23w B33 A2 5A T 02 (Annex) & MR E o
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88 See DMA Soon in Force, supra note 78; Nikolas Guggenberger, Essential Platforms,
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24 STAN. TECH. L. REV. 237, 316-17 (2021); Bjorn Lundqvist, The Proposed Digital
Markets Act and Access to Data: A Revolution, or Not?, 52 INT’L REV. INTELL. PROP.
& COMPETITION L. 239, 239-40 (2021).

89 See Petit, supra note 83, at 532; Heike Schweitzer, The Art to Make Gatekeeper
Positions Contestable and the Challenge to Know What Is Fair: A Discussion of the
Digital Markets Act Proposal, ZEUP (2021) (manuscript at 4), https://ssrn.com/
abstract=3837341.

90 Luis CABRAL ET AL., THE EU DIGITAL MARKETS ACT: A REPORT FROM A PANEL OF
EcoNoMIC EXPERTS 28 (2021), https://publications.jrc.ec.europa.eu/repository/bitstream/
JRC122910/jrc122910_external study_report - the eu_ digital markets acts.pdf.
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91 Alexandre de Streel & Pierre Larouche, The European Digital Markets Act Proposal:
How to Improve a Regulatory Revolution, 2-2021 CONCURRENCES 46, 54 (2021);
Chirico, supra note 83, at 494, 497.
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92 Chirico, supra note 83, at 494, 497.
93 Digital Markets Act art. 17, paras. 1-3.
94 Id. art. 41, paras. 1, 3-5.
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95 Id. art. 18, paras. 1, 3-4.
96 Id. art. 18, paras. 1-2.
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97 Id. art. 19, para. 3(b); art. 49, para. 6.
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98 Id. art. 21-23.

99 Regulation (EU) 182/2011 of the European Parliament and of the Council of
16February 2011 laying down the rules and general principles concerning
mechanisms for control by Member States of the Commission’s exercise of
implementing powers, 2011 O.J. (L 55) 13.
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100 Eur. Comm’n, Proposal for a Regulation of the European Parliament and of the
Council on Contestable and Fair Markets in the Digital Sector (Digital Markets Act),
at 53, COM(2020) 842 final (Dec. 15, 2020).

101 The Treaty on the Functioning of the European Union art. 290 para. 1: “A legislative
act may delegate to the Commission the power to adopt non-legislative acts of
general application to supplement or amend certain non-essential elements of the
legislative act.”
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102 HEIKE SCHWEITZER, THE NEW COMPETITION TOOL: ITS INSTITUTIONAL SET-UP AND
PROCEDURAL DESIGN 22 (2020), https://ec.europa.eu/competition/consultations/
2020 _new_comp_tool/kd0420574enn.pdf.
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105 See, e.g., Pranvera Beqiraj (Mihani), The Right to Be Heard in the European
Union — Case Law of the Court of Justice of the European Union, 1(1) EUR. J.
MULTIDISCIPLINARY STUD. 264, 265 (2016).
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107 SCHWEITZER, supra note 102, at 22.

108 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of
the rules on competition laid down in Articles 81 and 82 of the Treaty, 2003 O.J. (L 1) 1.

109 Petit, supra note 83, at 529.

110 Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the conduct of
proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty, art. 12,
2004 0.J. (L 123) 18, 21.
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111 Digital Markets Act, recitals 9-10; Chirico, supra note 83, at 496; Petit, supra note
83, at 530.

112 Eur. Comm’n, Draft Commission Implementing Regulation (EU) on detailed
arrangements for the conduct of certain proceedings by the Commission pursuant to
Regulation (EU) 2022/1925 of the European Parliament and of the Council,
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13540-Digital-
Markets-Act-implementing-provisions_en.
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114 CMA, MARKET STUDIES AND MARKET INVESTIGATIONS, supra note 7, at 9-19;
OECD, supra note 44, at paras. 1-7.
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116 OECD, supra note 6, at 13.

117 'WHISH & BAILEY, supra note 46, at 495.
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123 Olsen & Harrison, supra note 38, at 28.

124 Enterprise Act 2002, c. 40 (UK), § 86(4), sch. 8, https://www.legislation.gov.uk/
ukpga/2002/40/schedule/8.

125 Id.
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Traditional and Emerging Approaches to
Promote Competition Policies:

Moving from Competition Advocacy Towards
Market Investigations

Richard Li-Dar Wang*

Abstract

In contrast with competition law that passively safeguards
competition against derogation, competition policies are aimed at
erasing competitive obstacles and positively promoting competition.
Traditionally, competition policies have been promoted through
competition advocacy, which is the mainstream approach and could be
further divided into sheer advocacy, comprehensive policy and
incremental policy models. Ever since the emergence of market
investigations in the United Kingdom, competition agencies have started
to have direct authorities to erase competitive obstacles, and market
investigations have arisen to be a new approach to promoting
competition policies. The Digital Markets Act of the European Union
combines market investigation procedures with ex ante industrial
regulation over digital platforms with a gatekeeper position, and
involves the competition agency as a joint enforcement authority of this
Act, thus generating a new model of market investigations. Based on the
historical hermeneutical approach, this article is aimed at exploring the
international evolution of approaches to promoting competition policies.
It first explains the three models of the traditional mainstream approach,
i.e. competition advocacy, then looks closely at the emerging approach
of market investigations. The present article interprets the institutional
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design of market investigations in the United Kingdom, together with
the retail banking investigation as a prominent example which led to the
dawn of open banking. It further analyzes the basic framework of the
Digital Markets Act and the three types of market investigation
procedures devised therein. Finally, for the purpose of clarifying
necessary measures to accommodate the market investigation scheme,
this article uses Taiwan law as a reference to examine which type of
ancillary measures should be considered while the scheme is actually put
into practice. It finds that mandatory investigation power and formal
hearings for parties play a pivotal role with regard to the effectiveness
and legitimacy of market investigations.

KEYWORDS: deregulation, pro-competition, market liberalization,
competition agency, administrative process, administrative
investigation, digital, competition law.




