€2017 158 BRI F ) T Riki b
2k PRMEREBEMEN 2T (23)
RE 112410 A » A 67-127

67

BIEBEAFELAHSRDORD R
*i/?d.#l@ﬁ(ﬂiﬁ*
B &
W %
Ay TRAELFERN A NTR B AR ) B A MY
BEPABE D Faoe S ARl ETE  a i s M AR

ENe

Ryt D ZBF L g A TR AL B E RS T
VIR FRh L B AR QR 0 R G hat iR R T AT A
Hoﬁiv%ﬁ%ﬁ@?EﬁW%ﬁﬁT?nmac’lﬁﬁﬁK
LRI RER LS S R R S e &@W%“@%%Fﬁ@
ﬁéTff;ﬁiﬁf@me\ LR e SR R Ik b auik o
A2 IS EFCE L E L"n,f_,F —fr' £i% 0 LR gmgﬁmﬁg;
g A A ko @7 T2 REREHE [ EsRA 2
20, grcd 24 o

* HApp 12018E37 160  HEHLTE P 12018897 28p o [ F EH T ER
e
TRy REHF LFAAREEIFRRAL Lo Wm0 f2-
e g d Tk ggo%vm%%?%“ﬂip Prid BT 912017 T 7
FE FlE ﬁﬁ:‘ o FEARR 22,0 ) BATFE 6 0 HN B A AR

TR LRI AR SR PORITE S i B 2k 0 L RGH e R R
PR i“<%¢§ﬁ4”:+‘@*@’%tﬁ ﬁJLP”*ﬁ+f’
MEREEBFAEEER IAITETAF 2 FREERE S ATREX

B Aotadt b oanphes o
ORI SERE JERTE & 0
#& ¥ fnt : http:/publication.iias.sinica.edu.tw/20610132.pdf -




68

2017 588 BI85 F 3%

Maie : fFocd 4~ LA FREYCBEAS C LAEE S LF
N~ EARR o
B X
3w = Tmge L SRR
AR RN TP Sl (=g E B S 2 aEn ?
-~ (AR L B RS ER B FRre bl oy Eas i
=R % =
-~ ARk S HERE e — AR L T AR
AT e
S FRARRE Y &4 AR ST ageg 8 TR
Esr =] #oCRARSLEAF
-~ AR R AAR ~ 9
(A I g e [EAC==1
FEITTERE P 5 EH 2001 i1 T32% » Eaml9{EF5H - B E204F
A+ BERFRTEGRZES - HREGHEIETEREFERILE ? 1R

SEE - A R R EE ER W S W T T R 7 SE AR
I - MRS H - 7B Rk SR R BURFHERE H 4 1T ECH

1

PlIACATRA A T ERTE A2 A AR R FIEL RIS
B AR (AR ZFHY 1991 E4 » EEFFF 4 &3 1995& o B 40
ﬁﬁ%@»%ﬁ%@’ﬁ+i&*aékﬁ*%’wﬁéw SRR A A A
e SR #pﬁlg\ﬂ v - B F' ;J‘?%W TR s i o j""gi’}i r”?fﬁ’l% ES Y
%ﬂﬁﬁg’ﬁﬁﬁﬁibﬂeriﬁ%yWﬂﬁj)’%iﬁ%ﬂ’fﬂﬁﬁﬁ
Fonz A g —EFED TSR PR (T ) P25 8358
%(wWﬁ)E&«,* B R d g R > PIEREL S (7
FALR 2 2 EReh R b b ?Wrﬂﬁ@kﬁmrHﬁwg ghﬂ,wa
FTHERGS ZEVETLLFTERS D FHEFRRREREIES B

‘~ F_&




AT F ik LI S0 AW B2 A EGHER L RA 69

SRR M A CERATEOR S ERR TR 7 LA
AP - EBAGOR R - HEMEER I " & W2 vl
Fabos s boh e A S VTR - A
e NG - S H BB RS ARSI
SR SR - T REOR S [BRB T A LA SR - E3
TATBORFFES B T4 Faci s 2L ~ 2B aa
2 AR FERRE Frc BP0 R A NEE R F o o
Hiie 4 AL B TORER - R (AT E R -

FEIRLLIAR - BT T TER AL ) BRI BT
By SREERLRTE S -

V9 RITBUEFFARTREE - MR — SR BB TEE
G 2 ey — R BOR P iR AL B - R T B > BT
RIZHh - [FlRF 225 EBIBFA TERR BTN - A DB 2 &
TTEORAT ) —F > EERETERRFENREEE - FRwE 7R
B E ARG — R T T i - 5fb T T IEETBUER ) BaY
B R - A5 - A T —(H205 - fEER RIFAUELRE
| FERREH AR - A RERE S TBUE AT T B o — &
HIRUE - M8 = B haaI R E AR A s 2

HILEBHAE " TBEFER S HREERERE (B
B ) 2B ARSORE = IH BT Bl SRR SRR E - fB T =
Ho KB - Bl T AR ) MEEB R R - 0T

Hfe o FREIA S FrUE2ZIHER Y o RMTIE S T 476 (1996# ) -

2 Blae AR SHEY A G AR F RS RER D RE L ndliT) 0 R
BELp TS GAp A ER (F 6 3Z%) 288 & f o 7508 adkds - i
LT T ? B E AR AR A AT IR FI2THER I 2 2 F 8
Fl2 T B pitihdz A T BER L HFA - FIHLEX 33— B 4T BB
PR G2015# 2 e 37 (Frcde i 2 5 127 $30 h > A B0 ERH -

3 MM ARAIAREZZBIEEY N SBFREEEH AR
2 RAHIDG S ERRE R R AR FIRURA 2 2 B FTE B 0 T 320 (2013# ).




70 2017 588 BI85 F 3%

{TEAr S B TEUR 7 ~ TBEERIE T BEZRIERIE B 1T DU
B MEREHT B S ETBUT i R T IThREA & - HXER
"HERRE ) EEEREIAMITBIEFELL TR e < BATEORAL
miE "< ) (EREARER - (EEEFERITRA - BT
BERSRRANR AT TiEH LR G ER TG < . FEER ) F
R IGEZERG  RE R BOFERE T ERE R
(EASGREFIEHE "2 ) B - RRETTERE b i i ey <
ANAHE R - &R&E THEER > MI2EERNEERER " 1EE
REREPEAD ) RITEESGE — S B UR T IEETERRF ) 895
A% HEH T B i 2R TR R S R IR EH L
TR ? an SRR Faa TSR X (TR E R+ B8R, ©
i THOEE R+ ARE ) ?ERE THLER + A5 g - IEE
& 7)) HLHER ZNRRA 2 HEASHIELE - BESTR T —REEE
TERRFE e —BEHE - e —ERERE MU E R r 5
& JRREEIEE I T UL T AT R R -

R~ Erh L IR R R

-~ AR S 8 e A

(-) FRizpes usEr T R04] 2 (rulemaking) #r &
"7 #e#4 4 | (adjudication) % H # & 43

— B AR EI T BURRRT T B TR SRR B R - B

FRER TR § FRAER | - Wi s § 2 AR R AR AR R T
e {7 E oo Glhod E R F R 7095 fE I 2T A EBHERE D
CEEE AR ERMEERY  DRRLFBHZF AT s 2
et SRS R RIRB A2 F FREA ) (M
e ifde ) o T4 0 P IS $ 73150 - 739551248 -

(\x
~=b
u




AT F ik LI S0 AW B2 A EGHER L RA 71

%8 | FEET B RE RSOt - DL T Bt | T S e —
SV TTBURS ) B TITECRK ) SEREIT R R AR
1% REETRIRFFETET B —Eh » ISR T R &
Fobs 2o Fred B WSCFS AT YRR - R E E R
DU - MHEZ T - (TEUR S E TR 2R - AIREE DL T3
Fo TR TR SRR o R A TR S BT L
SLEE T BT ) BOTET s - W ThAE L B A N
FE . BRTREGS 0 BB T — M ) BTET R 0 T
Gy WK TR, ITECEBIZAARE » B R HE R (R R T B
53 HIPSERIOT BT s - B A — IR ABTTBUT R = A ThAE
FBEAE - MR - ERGUR S FIGSWE R ESRIER - R
g -

PRI - FERBITEGE L - ReHT B S TR e W s
HROPERITT R 2GR - SURRAYRGR R - A2 TLAET T EURERH
1 TTEER  (fTEuR S ) B THARE (B ) T2/
EUERBZERIATRIIR S B - SERAVERIRE - FELR AT —

5 FARHE FRENFLIERFRUELTT N L SBEREEE R
FEXEIEFGE > B 11 (2002F )5 FRP A TR (8 FRURS — T h
FAFERASANERA TR N S BN X2 E%HE 335180 F
103 (20042 ); i k3 > Fre B B FERE Y2 F5ks ¢ RS
B 5 144 > T3 (2005& )~

6 TR E F1360E ~ F13TIEH2IE ~ H 14215505~ 4B -

7 F RN {T AR A 2 (Administrative Procedure Act 14T i fLAPA) PR A
K LB IHENABEFTEIEY - 5 TR, (rule)> ¥ - R T
Ao APAM-T2P] ) &5 T A HF - BESMRTZENRL S ARp s
2 EE AR S B AR L T e g ks 2 B
Bpz 230 - 2% 5 5 USC. § 551(4) (2011) » 2 HE 2 AR Frcd £ 4p
CIRRE SN & S ARRNS 5 cre s B Uk SPRUEE 2 AL U N S S
B AMHAGNIE S~ #F ) z“f_%iﬁi’a’é_*'“rz 5 USC. §
551(5) (2011) » H p )27 A2+ i Foies AR5 -

8 See, e.g., PETER L. STRAUSS, ADMINISTRATIVE JUSTICE IN THE UNITED STATES 356 (3d
ed. 2016); GARY LAWSON, FEDERAL ADMINISTRATIVE LAW 472 (7th ed. 2016);
ALFRED C. AMAN, JR., ADMINISTRATIVE LAW AND PROCESS 473 (3d ed. 2014).




72 2017 588 BI85 F 3%

PAIZ b T kel R F R R a0 o R
EHERE R DIREEE R EERE (LHE R R ERE A ST
Frifamiss ) WEEERINS - FIEZ NERE S - (HHE
AR TR By T EE ) (common law - BAEFEEE(E T
%) % EERAP AR R SR E AR T EIES
(by-product) ' MERBFTERZFEH TTEER | B
R EE THERENE | BN IS AR R R A R
5 o IEREGRATEEA AR A HE # A T B R R E RO - 1F
APAN KA 1T B Haf R E BT » TR E A AR T
EHFRAERE G HEME - DL TEF ) —FIP A S B A s T
TR IR IR - AR -

9 ALFRED C. AMAN, JR. & WILLIAM T. MAYTON, ADMINISTRATIVE LAW 103 (3d ed.
2014); see also JERRY L. MASHAW ET AL., ADMINISTRATIVE LAW: THE AMERICAN
PUBLIC LAW SYSTEM, CASES AND MATERIALS 761 (7th ed. 2014) (3n35 B % $4iqc
R4 2ALR %;JF’K s e P B - SRR oEg ).

10 See STRAUSS, supra note 8, at 356.

11 See Martin Shapiro, Administrative Discretion: The Next Stage, 92 YALE L.J. 1487,
1488 (1983).

12 A2 L FEWERYRE (Fi82) HmEnRgE 38340 E'I#&ﬁiﬁiﬁ? ¥
KR e B » 037 BREN NG E T P E T T HETFET
TR P oulz o it BT E FE A A RE T AL .
FTHWmPFALL TN 0w B Ol 22 IR A2 T
PRRBFE - Ra o MR > L ERSMBPLR T RS A
BELE R enres > F19978 B F 18 0 AR L FO A e SRR R
P ELEIR FOF o RESCLP AL gk (HTRAR TR
PRSI PLE  RABER il - B REPEE B Ere1 ey
WER O O R A AT ($-) —— R BEE B AT B3R
T.36-45 (2005 ); 44 i wmenF AR S R EEE o Y L B E
FFARdE S 23R 2%e 95 (7 ) F9-15 (2007& )) - £ —'F,k ) j.}r’é? B
BT FRCENT A RS FEER G T BEERESAE 7 THARIR
FE L R RHR AL EEFEL FRA R G G MR TS
SR (RLMmar FruE R 0 %K 0 F182-183 (2016# )) o #aid sed| ™ 4
RfEF RREL RN AD F S - Bl HERFE RS AL RG
A AR B TRE GRE) Lpe ) RAeEIG TG 52
G LT E AR ERE R FRFEIT R S TR (R
PIFIR0) e o @ ko ot B REP TS MRN8 ik cne £ 2/ E R
Ao fUIGRIARHE - R R R AR e RE kL




AT F ik LI S0 AW B2 A EGHER L RA 73

R RGP A E A B FRAR - AR EINERE
RETEHE  EBIWFHA R ESIERAE 1947 F 89 Securities and
Exchange Commission v. Chenery Corp.13 » BHFrank Murphy K3HE F
ENLHER > BIEU N ZER

Bt I E G BiE E'Iﬁf'lzf:.’rﬁﬂﬁ #Jfr;@
Bk A sxindg £ e S o Ao P f#—r s A Y
= /z*éﬁ¢ui%@@$ﬁdéﬂ g#%ﬁ

Fa BB GendE R o RCHPT IR T A ¢ > A EIF A IFH o B R
FCM A HEF 2P ¢ 2 2 T AL F LR ﬁﬁtﬁv v B 72-74
(0112) (5 ff £HLUEAREFMN » 2 o= % K LA RO
Tk () Af hr X)) ER ?Iﬁ“% » see genemlly SUSAN ROSE-
ACKERMAN, CONTROLLING ENVIRONMENTAL POLICY: THE LIMITS OF PUBLIC LAW IN
GERMANY AND THE UNITED STATES 8-16 (1995) (325 % ;N 4 ke end it *f#
ﬂﬁlﬂgkaﬁqé”*—‘ﬂ~$iﬁ—pﬁmfk’*‘€ﬁﬂﬁﬁﬁ

FRAERZF S Lt bR S FERE - B2 A F TR SR
AW (¢ HRREEF 2R avdizgh) 987

13 See Securities and Exchange Commission v. Chenery Corp., 332 U.S. 194 (1947). *
kI FE “Chenery II” > 1157 221943 & i f “Chenery I’ iSecurities and Exchange
Commission v. Chenery Corp., 318 U.S. 80 (1943) 5 %| - See Roy A. Schotland, 4
Sporting Proposition — SEC v. Chenery, in ADMINISTRATIVE LAW STORIES 169, 178-
83 (Peter L. Strauss ed., 2006). & X HEFF FRERF - » 23N Ve
r Wﬁu 2R koK PRFE 2 @ (Federal Water Service Corp. » 12+ i 7f,u-Federal) [Pz

EEEFRP (Pubhc Utility Holding Company Act) 3 2 ¥ #H& & >

Federalm’“ Ak PFs §_f & A Chenery i Fod-H 3 5 BIF Y i % (Class B
common stock ) fig 2 £ R P end g SEEELEL R ¢ (SEC)
B LEHPFRERAMSECRVaE I EP A FHFTMNERLIELN
i$ = P ¥ i K ehFederal L % (preferred stock ) @ 12 feit 43 %5 £ & {8 2 P b
o4 - ESECHEEH A2 7 RAE Bt F 0 484 7 Chenery 5 i 4 g
K o Chenery# PR 427320 o &.Chenery IFh2]:4-9 » % # i 2 2| 2. SECH 4~ et
AT AR 2| A G| FES 3 © 4 3 FSECIRS MR » ¥SECeh
Flfrgl g v o SECE =t fads 3V A2 B » e 3842 % %X £ F /& 7 Chenery’% &
iR iz wSECH 7 A 1 2o i A - I s
FERNEE > RILTPIAAEFYTE » 27 0L > RS JIF R D
BrvigeraFam a2 (fraud) & T2 § 5% 32, (mismanagement ) {7
% ° Chenery# JRSECe A% » 1 3RSEC fez. % 3 A 3% I 4P B 2P » H 54
BpE T o AREEIINE B 2 T teChenery I T e b 7 17 5 A5V EH ap d £
#FSECed-_o




74 2017 588 BI85 F 3%

g e A E L Z VR EEEF F2FEF (quasi-
legislative ) 4 F LR #] TALH > S F w M-k 24 sk
Lo hEAEERPDIH Ll FLEL 2P G ER
WY PR 2 i * € B TGRS A L T i > R M
PR dZ 7R B R B A eha 4 o s X7 BTG B (T FTis Bl
T2 e 2 R FRA S & BRI e 4 e
ﬂiim’ﬁﬁﬁmﬁﬁwwﬁié vehd b oo g4
BENBUIFLAFTIAE . 27 R F R HehE B
ﬁu’ﬂ“»¢~*ﬁﬁ%%*ﬁ”%“— PR NI
BEPfArEgsE.

'BE.Z » fEChenery HZEH » EHEMA AR HETHIT BRI ££
FFRBETERFANRLT - (B2 » EhE RIS T e E 2 =
R ER HEE - TEOR TIEXEHREEE - WAREEEESH
A DAFE R 25t bRy Z2fE (a very definite place for the case-by-
case evolution of statutory standards) '° - E2RBERS » JREDEZE
BHEDT - TETTEUBERA A LRI T Y BEMERRRE - (RS BT IR
R DU R E MR T BRI =02 - BRI E ARy 7 =0R]
RegELLT GRAMIERZERT) BIGREE

1 BFEHRSRALE - ZF R &5 (standing) BEAFRYRZE -

A DAZ BT R PR AR A = A N BRI E R 5 17
BRI SR A G R B E A RIR - AR BRI BCRTR
7716

2. BRAYRARCR Bl T TR ERE - R AUREE

14 Chenery II, 332 U.S. at 202.

15 Id. at 203.

16 See RICHARD J. PIERCE, JR. ET AL., ADMINISTRATIVE LAW AND PROCESS 299 (5th ed.
2009).




AT F ik LI S0 AW B2 A EGHER L RA 75

AR 5 T LA B TR AR T R e
PR I P e At R A AR B B s

3. BRREREOE R ERE M (political accountability ) = k7 HIIH] EFE
PR RTAETRIT - $REE T BIE AR — (7] DA BT
BRI RE OB AL T » (TR A S 1T
R B AP IR R -

4. BRGNS - AR R B R T A n‘ﬁE HEE AT
BEE R 2B W B B (retroactivity) | : FLEERAAE ATAE
F{ERIRAIE NimeA EIEE —EIEL
AR NSRS SR 5 A ﬁ%%ﬂ;ﬁ%?ﬁ(ﬁ"?ﬂi
BATR AN ——TETEEORAE o DU S
FoRsEr -

NI @EHRIH E R L EEmEnES - BRI E

E%E’ﬁ TSRS T R BT AR R R - SRR (ERE RS

1T B BB RYBRSEE - FrE & TR TRy ~ e R T

E@\ﬁiﬁlﬁmﬁ’]?mﬁ%ﬂz_ﬁ’] THER - AL - EBITEE
25 T R R PR T OB BR e 15 A R R R sl R B

17

18
19

20

21

Id. at 299-300. Z iR ed > @ % AR5 s A "f Hp e kb R 1Y
Bt o A £4F R ¥ § 20 > 4 & e TR F G i\ J—ﬁ_ﬁ» SECIUN S

o Tagiand sl L2 5 3 04 s B Tzbp N i
TIp2 Tk | (T35 1 Bepfe b A0 o
Id. at 300.

TR AP ARERL €32 21A 2 2 (unfaimess) B % 03 & %8 o See
STRAUSS, supra note 8, at 359 o 7 Fr#t jd-#73¢ = ey 2 B2 58 5 Robert Jackson
<2 F 287 i Chenery IIF 2| 2% = B 7 18 > 194¢ f;ﬁﬂ::}ﬁﬁﬁ&@ (3l 5 5
R T g g ﬁ % & ; (The more you explain it, the more I don’t
understand it) B f{l] 58 L o Chenery 1,332 US. at214) eh? R A% ehi &
J #] - Schotland, supra note 13, at 186.

STRAUSS, supra note 8, at 300-01. See also DANIEL L. FELDMAN, ADMINISTRATIVE
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Reinstituting the Legal Institutions for
Administrative Rules and Regulations:
Focusing on Functions, Types and
Procedures
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Abstract

This article reexamines the current legal institutions for
Administrative Rules and Regulations in terms of functions, types and
procedures. With regards to the functions, this article asserts that
agencies may enjoy the discretion to choose either a rulemaking or an
adjudication process for implementing a certain regulatory purpose
prescribed by law. Moreover, the concept of “administrative contract of
adhesion” should be abandoned because the unilateral and generally
applicable nature of those standard clauses would make the practice of
the concept better categorized as a rule rather than a contract. As for the
types of rules and regulations, this article suggests that the so-called
“non-delegated administrative legislation” should be recognized on the
premise that some special procedural designs have been provided in the
Administrative Procedure Act. Finally, this article proposes a “diverse
and optimal procedure” legal framework for promulgating various kinds
of administrative rules and regulations, so as to fulfill the ideals of
deliberative democracy and due process of law.

KEYWORDS: administrative rules and regulations, administrative
contract of adhesion, non-delegated administrative
legislation, formal hearing, deliberative democracy, due
process of law.
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