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Reg 5 St 272/84, StV 1987, S. 224 ff.

33 Vgl. Frister (Fn. 25), § 16 Rn. 15; Freund (Fn. 25), § 3 Ro. 101; Kéhler (Fn. 25), S.
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36 @ 4% Fischer (Fn. 20), § 240 Rn. 50.
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17.
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40 Harro Otto, Grundkurs Strafrecht: Allgemeine Strafrechtslehre, 7. Aufl., 2004, § 8 Rn.
31.

41 Jakobs (Fn. 27), 12/23; Kiihl (Fn. 26), § 7 Rn. 40; Engldnder (Fn. 21), § 32 Rn. 14,
Dominik Ludwig, ,,Gegenwirtiger Angriff”, ,,drohende und ,,gegenwirtige Gefahr*
im Notwehr- und Notstandsrecht, 1991, S. 101-103.

42 Roxin (Fn. 23), § 15 Rn. 24; Krey/Esser (Fn. 26), Rn. 486.
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43 Otto (Fn. 40), § 8 Rn. 34; Roxin (Fn. 23), § 15 Rn. 28; Baumann/Weber/Mitsch (Fn.
21),§ 17 Rn. 16.

44 Thomas Hillenkamp, in: Laufhiitte/Rissing-van Saan/Tiedemann (Hrsg.), Strafgesetzbuch
Leipziger Kommentar, Erster Band, 12. Aufl., 2007, Vor § 22 Rn. 2.
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47 #pk % : Erb (Fn. 26), § 32 Rn. 107.
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48 F T, AFHIEE (T )45 T 478479 (2012 & ) o

49 #g i F 5 Ronnau/Hohn (Fn. 21), § 32 Rn. 146.

50 Eberhard Schmidhduser, Strafrecht Allgemeiner Teil: Lehrbuch, 2. Aufl., 1975, 9/94;
Eberhard Schmidhduser, Strafrecht Allgemeiner Teil: Studienbuch, 2. Aufl., 1984,
6/61; % %% (3r4) F 9395 % % A#HIEE (F )45 F 231232

(2012 )5 F A P EPFELRADZ2ET > S@AI 28 0B 23
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51 Hartmut Suppert, Studien zur Notwehr und ,,notwehrahnlichen Lage®, 1973, S. 404.
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54 %% Erb (Fn. 26), § 32 Rn. 105; Fischer (Fn. 20), § 32 Rn. 19; Frister (Fn. 25), § 16
Rn. 15, § 17 Rn. 5, 24; Gropp (Fn. 23), § 6 Rn. 77; Heinrich (Fn. 25), Rn. 346;
Thomas Hillenkamp, In tyrannos-viktimologische Bemerkungen zur Tétung des
Familientyrannen, in: Kiithne (Hrsg.), Festschrift fiir Koichi Miyazawa, 1995, S. 141
(154); Kindhauser, AT (Fn. 26), § 16 Rn. 20; Kohler (Fn. 25), S. 267; Kiihl (Fn. 26), §
7 Rn. 42; Roxin (Fn. 23), § 16 Rn. 21; Jescheck/Weigend (Fn. 24), § 33 IV 3 a;
Baumann/Weber/Mitsch (Fn. 21), § 17 Rn. 11; Uwe Murmann, Grundkurs Strafrecht,
2011, § 25 Rn. 81; Otto (Fn. 40), § 8 Rn. 168; Kratzsch (Fn. 32), S. 225; Ludwig (Fn.
41), S. 115; Edward Schramm, Ehe und Familie im Strafrecht, 2011, S. 146 f.; Stemler
(Fn. 26), S. 349; Stratenwerth/Kuhlen (Fn. 25), § 9 Rn. 69; Johannes Wessels/Werner
Beulke, Strafrecht Allgemeiner Teil, 42. Aufl., 2012, Rn. 329; Joachim Renzikowski,
Notstand und Notwehr, 1994, S. 289.
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97 % F R f% ¢ Jescheck/Weigend (Fn. 24), § 32 111 3; Rengier (Fn. 23), § 18 Rn. 54.

98 Volker Erb, Gegen eine Inflation der ,sozialethischen Einschrankungen® des
Notwehrrechts, in: Kiihl/Seher (Hrsg.), Rom, Recht, Religion, 2011, S. 329 ff.

99 % % Volker Erb, Die Schutzfunktion von Art. 103 Abs. 2 GG bei
Rechtfertigungsgriinden. Zur Reichweite des Grundsatzes ,,nullum crimen sine
lege” unter besonderer Beriicksichtigung der ,,Mauerschiitzen“-Falle und der
,sozialethischen Einschrinkungen“ des Notwehrrechts, ZStW 108 (1996), S. 266
(294 ff.); Erb (Fn. 26), § 32 Rn. 205; Englinder (Fn. 21), § 32 Rn. 42 ; Rafael van
Rienen, Die ,,sozialethischen* Einschrankungen des Notwehrrechts, 2009, S. 176 f.
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100 Roxin (Fn. 23), § 15 Rn. 93 ff.; Erb (Fn. 26), § 32 Rn. 219; Rengier (Fn. 23), § 18 Rn.
68; Kindhduser, AT (Fn. 26), § 16 Rn. 47; Kindhduser, LPK-StGB (Fn. 26), § 32 Rn.
52; Kohler (Fn. 25), S. 275; Krey/Esser (Fn. 26), Rn. 538; Heinrich (Fn. 25), Rn. 381
f.; Wessels/Beulke (Fn. 54), Rn. 345.

101 Rengier (Fn. 23), § 50 Rn. 40; Kiihl (Fn. 26), § 18 Rn. 60.
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102 %% Englinder (Fn. 21), § 32 Rn. 48; Helmut Frister, Die Notwehr im System der
Notrechte, GA 1988, S. 291 (308 f.); Frank Zieschang, Einschrankung des
Notwehrrechts bei engen personlichen Beziehungen?, Jura 2003, S. 527 (530);
Nikolaos Bitzilekis, Die neue Tendenz zur Einschrankung des Notwehrrechts, 1984,
S. 124; Carl-Friedrich von Scherenberg, Die sozialethischen Einschréinkungen der
Notwehr, 2009, S. 168 ftf.; Schramm (Fn. 54), S. 113; Voss (Fn. 68), S. 147 ; 3% %
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103 Zieschang (Fn. 102), S. 530; Schroth (Fn. 85), S. 2563; Bitzilekis (Fn. 102), S. 124 £,;
Schramm (Fn. 54), S. 113; von Scherenberg (Fn.102), S. 170.
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105 Zieschang (Fn. 102), S. 530.
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109 Roxin (Fn. 23), § 15 Rn. 93; Murmann (Fn. 54), § 25 Rn. 100; Bitzilekis (Fn. 102), S.
125.

110 Bernd Schiinemann, Die deutschsprachige Strafrechtswissenschaft nach der
Strafrechtsreform im Spiegel des Leipziger Kommentars und des Wiener
Kommentars, 1. Teil: Tatbestands- und Unrechtslehre, GA 1985, S. 341 (369).
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Problems of the Right to Self-Defense in
Domestic Violence:

The Case of Zhao Yan Bing

Chih-Jen Hsueh*

Abstract

Following the 1993 mariticide case of Deng Ruwen, the 2006 case
of Zhao Yan Bing once again highlights the difficulties in the application
of self-defense in domestic violence. Both of the district court and the
high court judgments referred to battered woman syndrome to revise the
criteria of imminence in self-defense, and thereby increased the
applicability of self-defense in domestic violence. As such, the courts’
decisions in this case were hailed as the emergence of gender-awareness
in Taiwan’s criminal justice. However, this article has reservations in this
regard. On the one hand, in light of the sharpness of right to self-defense,
this article argues for the strict construction of the defense status. In
addition to the purpose restrictions on the concept of infringement,
whether the danger was in fact imminent should be examined under the
criteria of specific hazard. The special experience of battered women is
but a psychological state of affairs on the part of the defenders. Rather
than creating a special criterion of imminence for battered women, the
court should take into consideration all the relevant facts, including the
psychological state and the psychological reaction of the defender, in
determining whether a given conduct is qualified as self-defense. On the
other hand, this article argues for the relaxation of the restrictions on
defense measures, especially when it comes to the necessity requirement
for the means of self-defense. The court should not force the defender to
take a defense measure that would expose him/her to additional risks and
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thereby render his/her right to self-defense infeasible. Furthermore, this
article argues against the prevailing doctrinal theory requiring that self-
defense measures meet an additional criterion of appropriateness when
intimate personal relationship is at stake. Such requirement is unjustified
and has violated the nulla poena sine lege principle. In sum, the right
approach to respect the special experience of battered women is to apply
the law with due consideration of their actual situation, as opposed to
creating a special judicial standard applicable only for their self-defenses.

KEYWORDS: self-defense, the Concept of infringement, imminent
threat, specific hazards, battered woman syndrome,
defense necessity, defense decency, intimate personal
relationship, guarantor status, unjustifiable defense.




