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30 H.L.A. Hart, Commands and Authoritative Legal Reasons, in ESSAYS ON BENTHAM:
JURISPRUDENCE AND POLITICAL PHILOSOPHY 243, 246 (1982).

31 Id. at 256.
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32 Id. at 256-57.

B AP FISFAT YL MFE REFESRICH MG ? 5 LR
¥ »2016&77* 22p - http://opinion.udn.com/opinion/story/6685/1846290 ( % {5 i
P 1202027 27p )

34 JOSEPH RAZ, THE AUTHORITY OF LAW 12 (1979).

35 JOSEPH RAZ, PRACTICAL REASON AND NORMS 17 (2d ed. 1999).

36 RAz, supra note 34, at 3, 8; Joseph Raz, Authority, Law and Morality, in ETHICS IN
THE PUBLIC DOMAIN 194, 210, 212 (1995) [hereinafter Raz, Authority, Law and
Morality].
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37 RAZ, supra note 35, at 36.
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39 Joseph Raz, The Justification of Authority, in THE MORALITY OF FREEDOM 38, 46
(1986).
40 Id. at 46; Raz, Authority, Law and Morality, supra note 36, at 214.
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41 Raz, supra note 39, at 53; Raz, Authority, Law and Morality, supra note 36, at 214.




362 CF #0512 S A7) %2741 (202029 A)

B EE - BRI E AT DGR AR A E B R E - SR
(Ear g i Efi R " IR ERYRERET | (service conception of
authority ) ¥ o [fi— B2 R IERERIRIO B = - IOMEREAR B it
Lt & B2 2 WP LA B BEL T R P —— B AR M 4 T o L
I TR R HERR A FIET H ARt g 2 S Y -

WHRIZE AR - REES AT UG B R - R R T AR S
REBRI F € - RERREE® R St A 1T BN - (B IR R
Ve PR e O SEAE T BB 3 - A AP S AR AT
EF WA (telos) ¥ -

PR B RER SR Sy B SR B L 2 R
TR « SEE5FTVS R R R S 1 b FH DA [ S 2 4
BIZINRE © i—(HE AR RS E R - 52 R E T DER
BATHOTTEIEE - FIBORA S i R R T S e T R e
B - RIIEETR RIS EE M RS R A T
BN o gt —E SR R T B SRR BT A NS B B
2 FRPIREE I DUR S TR A P OB 2 T A AT -
ISR AR 2T e S - R A P R R
EEERTEIAIRRIE - RIS s R E e - 2 AHER 1178
(OBEE - FIZEMER 4 P AR Lol “hdn 5] 0 @ 2 B4k
i et gp 2 ck R Ao i ordn 31% o S FTEI ARSI IS - AR
PAER 85 [{TEhEE 2 B DR TR B R S E RIS 5 S5 E
ZFLLRIT - R LA TS EE R - IR ATE
CUHEEE AT © (A LE (S A AR Bt S B TE I

42 Raz, supra note 39, at 56; Raz, Authority, Law and Morality, supra note 36, at 214.

43 Joseph Raz, The Problem of Authority: Revisiting the Service Conception, in
BETWEEN AUTHORITY AND INTERPRETATION 126, 140 (2009).

44 Raz, Authority, Law and Morality, supra note 36, at 219-20.

45 RAZ, supra note 35, at 17.




HiRR RS T BS, 2380 363

HHEEZHAL - Bt - —EEREG R ARBGIEE - 24 "EE
B e TEERE LA AR rE o T AT IR EER (8 A RIS &1 AR

iLo

teangs - BiERE TGS ) BUREAED - IE R AR AR B LR
i G THE AR - (E T8 T RS R IER 2 RER
HELH ) BT - B2 #ERES AR - S BEREREITEIRTTE)
FEEAEREIERE - BRI G I MESE EHsE e &
B R R R R - T A2 5 HE /TR
A BERAEERAE SR TEFRE ST - HE BT
B AOL o FEEEEEBruno Celano#f FLFEH » 74508 Tl F il
FrefbR A T J B 71 - A BB R T B = O A
( psychological makeup) *¢ -

B5—J71a - BRI E AT S B RAYTE) - At
RENMEEW G EERBERS FE e 5 &k - AMAH
FERMFEHRIIE IR HER ; &R e EIIRERFZ
— o I RIZREE Ty - RERU L8R A R8N (knowability ) » R
WERE S EFT RATRRAT - AR - HERRAThAE R (L A (PR &
FHRUTTED - A - EREZ Vit A (e ERTRUERATR R - (RAERYAK
RBHEZREE T A REAIMERTRE - AT REEGE TR A HAE R S R
B RAERRAE R - AR AP HEFEHEIR 252055 s 8 R 2
FrTEERERI DA MR RERE < - (B RERFTREE A2 H R E TR AR

46 See Bruno Celano, Are Reasons for Action Belief?, in RIGHTS, CULTURE AND THE
LAw: THEMES FROM THE LEGAL AND POLITICAL PHILOSOPHY OF JOSEPH RAZ 25
(Lukas H. Meyer, Stanley L. Paulson & Thomas W. Pogge eds., 2003). Bruno Celano
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47 Raz, supra note 43, at 147.
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48 Id. at 148.

49 RAZz, supranote 35,at 17. (e 454 3 iﬁ #1552 )

50 See Joseph Raz, Agency, Reason and the Good, in ENGAGING REASON: ON THE
THEORY OF VALUE AND ACTION 22, 23 (1999).

51 Joseph Raz, The Hope, in FROM NORMATIVITY TO RESPONSIBILITY 1, 2 (2011).
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52 Joseph Raz, On the Guise of the Good, in DESIRE, PRACTICAL REASON, AND THE
Goob 111, 112 (S. Tenenbaum ed., 2010).

53 g Fd P IR s Tt DB A Bd e
B.472 (2015# ) o

54 ]+ & p Raz, supra note 52, at 113.
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57 Joseph Raz, Incorporation by Law, in BETWEEN AUTHORITY AND INTERPRETATION
182, 185-86 (2009).
58 Id. at 188.
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THEORY OF VALUE AND ACTION 90, 112 (1999).
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64 Raz, supra note 51, at 5.

65 Joseph Raz, Reason, Reasons and Normativity, in OXFORD STUDIES IN METAETHICS
VOLUME 5, at 1, 18 (Russ Shafer-Landau ed., 2010).
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74 ANDREI MARMOR, PHILOSOPHY OF LAW 57 (2011).
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ERIERZ T » BATATDUBE S MR T | fiS 2iF
05 EAR BB T RTRIE R R B e TR A - W
IRt DA [ U 2T B ZESR. (eight desiderata of the rule
oflaw) + JEEHEHIMEEE D RSN R EETHEFE -

Rodriguez-Blanco DAYEIMWERY H H 2R B3 - FRFTHEE "TeERE
RESTHE—E A g g ar sk - (B3 EEEF Rl {E by kY
" EHEEmE A EE o BN 0 L AFTECE RS - IR
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YRR - S5 EIFTEE O HE MG BRI o FiR
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90 %]+ fi i* A RODRIGUEZ-BLANCO, supra note 86, at 131-32.

91 Id. at 161-65.

92 Id. at 166. #73) iz s~ & 4 > A 228 75 ¥ (Lon L. Fuller) 2 ik » i3
BE PSRBT AR FRETERE . - KR35 T RR
PEARNE + e & A S - P =X s ¥ 2

93 RODRIGUEZ-BLANCO, supra note 86, at 167.
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B HE A EALEH] - Rodriguez-Blanco Fy | LA HE B Gm AT T
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263 A 0 [ B 1R (R A o [T ¥ Rodriguez-Blanco$t i 17 44 TR S L 57 K2
FRCAZE > FI2ERVEE T~ DLESIEIEEEOr J. Herstein G0 & MHEEL

R T Ria EERR 20 - fEE v DGERMHE CEmEE
— "I EE(ERE R BURLT J BI(E R {(HHersteinglky - EREER
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7t B3 [ 5 X PR ) e e Rodriguez-Blanco £ T fEFR & A €
HIREE 2 - TR R BB AR NI T E R (BIRINT
=% (Lon L. Fuller) WyEVAGR ) M AIGEHIZS 1 M 5w nl 35 BHRY &
o [ Al 2R Rodriguez-Blanco [ & i &t B RE 1 Ry e 8 & Ut
R T 0AZH R[] fE Herstein Fr H2 21 #9365 BH &6 ELE PR AV R RE S - 3Z 00
HLVE HEmE LR Rt R SRS + fF oG (R
BEHARISZ BE » B AMRERITEPAER AR S 5 - HRTT
KRt aTEA S EE LRSS T it ) MUREER -
e AMIEERTHEFmMIANE A —ERg =2
Rodriguez-Blanco 3 4 i HEHE LB B BT 2 RO ™ -
BN AR A AT REETE AN RS2 DAPkEkRodriguez-Blanco &

95 Ori J. Herstein, Law and Authority under the Guise of the Good, by Rodriguez-Blanco
Veronica, 125 MIND 1213, 1221 (2016) (book review).

96 4rHersteinTrin s A Perz EEH ¥ 5 01303 oty o Herstein, supra note 95,
at 1221, fip BT o F 47 7 R GEA L T A PeRiedE
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T e v e A M AT RS A B 2 75 Bl s Rodriguez-Blanco T %
H AT i R I B RIGRT RS R Z BUE - AR EZE
TR R IR RE R (R 5 AR — T T RE A -

557 # % & 3% R Rodriguez-Blancodf 5 7 it 5% 36 BH Ay
WERATE - I A R B R B T R SIS R A
7t o {H R Rodriguez-Blanco % EHy# 4 » DL & MR EE
ko FEEHE AT ARl EE N R » Rodriguez-BlancoHy ¥ & H A H[12
PATTE) (actulality ) AOREA SR B HTERAT R R MR 2 -
(FREHTEIREI B TS 25 - #E2 A DA TR, (why) ;s T
AR e IE 2 DR R S R TE8H T, ” -
H > 715 Rodriguez-Blanco AN A\ & £ BH AP ERITE) - R
St =5 e 7 4 1 ] A S T B ke SR B AR AT B S
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BLAASC bl 593w mT DUSIS HTETIF ARG am e © fEEERH - B30
FETBIEINFERS A L AR R 5 SERRRF I A R MY

97 g4 % H ek 3LV v 21 Rodriguez-Blanco 4 # § ¥t 58 (7 ) o
T (P fE) A sn ) SR g AR TS BT (ot
WY E) SR D aRAP o i34 %] % Rodriguez-Blanco £ % — A ffehz -2
HMEBRMFHRE] c He kW [FHEL 2 EIMEF PR E A
AT RAELAERY ¢ 37 FFTkige g o RRAoER g jF}‘Dan Priel#74p
41 e > Rodriguez-Blanco* i&48 7 Vi @431 w @ F s 58 5 2 b f - g T4
2.wIZ# | (folk psychology) #uiEz » & K& ip & 3P 2 2% » See Dan Priel,
Action, Politics, and the Normativity of Law, 8 JURIS. 118, 122 (2017).

98 See RODRIGUEZ-BLANCO, supra note 86, at 3.

99 Id. at 29-30.
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fre AEMAES T AME © MHEEMAERSWIEFE R EH B E
HEmA NS E IR B2l E o ASCAIEET R T Rodriguez-BlancofJ {2
RS+ Rodriguez-Blanco Y {E i i AN B AT it B ¥ R fir 2a 38
AT E S - (HASCFE H Herstein ¥ A Rodriguez-Blanco Y 55
BT R RE L [E] B R B G AR B TR ER A 0 R A 2
Rodriguez-Blanco &7 4 1T (& 1 12 A st th R 2R BH AN 2 /Y
AT ©

PSS IR ASTRRI » BRAAHS BB 5 L AR B A
FEh o TR T € A AU 2 LEA SO - S i
S RTRTAE 717 » R b (T B B2 RSB R -

EEMeEr 2 T KRR L ( sub-Humean
model ) ' » B[l % [ ¥T % %2 Bernard  Williams 11 [N 75 ¥ (25 -
WilliamsEE Ham 2 AL T TR | - BRI MR R TE & TEE RS
('subjective motivational set) fyFRHINEMGRA: - BN EATEIE R
(deliberation) ' - Williams3[&— H 4L T (k# (David Hume )
HNIBEEENE - R B Eh B B A R - B2 TR

100 Bernard Williams, Internal and External Reason, in MORAL LUCK 101, 102 (1981).

101 Williamsse i e #-pt 1 gdo 420 3 RAL G I8d ch A B 512 > R 305 & o
HAF L FE ST IFL L& EE o Bernard Williams, Infernal Reasons and the
Obscurity of Blame, in MAKING SENSE OF HUMANITY: AND OTHER PHILOSOPHICAL
PAPERS 1982-1993, at 35, 35 (1995).
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AT R A Y BB T (R FER R M THAE 5 — I e
BT T B A BEIEE ST rationality ) » HEFF T STE/TE) & B
RS AET ' o Williams 25 ] B 155 b (5] L 8 7 2R AR 1R % 0T
P o AR R TR0 I M » Williams /B sH B R — B -

(B2 Parfith I 53T BEiWilliams HI P26 7T BE & B B R4
Ve — AR B - BE [ Parfit AT DU BT HUH &
VeI WA T EI R - ERR T B Williams B (R 32
M5 o Parfitg HE Williams Y Zm T > fEHEHIESHHEEE—
"3 | (advice) ' ¢ AFTHE 2 E(REIE B2 A MHOMHRIEHET
#% TELOEE - ParfitfEH  SE— T IE R E A IER R
CRFRIREE) TR © AMPRER 2 E % - iRkt A stss
AHATE - AN » RIS T » AR — (AT e e 2 ZAER
RS - T IR R RS AR A - 7E
Williams 5 E F 8t 26 W1 FT BB - BRI 2 1Ehs — 1
TR, M

R T B T B S e R R R S SRR A e PO
A IEE A IRE R DU LR E R RIS - e ATRE
HEEEHAFE (naturalism ) FYT7E5 o B IR F 3 15 2 F Brian
Leiterffi A 5552 \IMEA il g2 - (IR AgEn, - SR
Mg RFeRIRE'” « S EEH T - FE M LU A
ERELAIERIT R B Ry S TR T B TR B
[ e

102 Williams, supra note 100, at 102-03.

103 PARFIT, supra note 20, at 278-79.

104 [d. at 280-81.

105 Brian Leiteri : By “naturalists” I mean philosophers who think that what there is
and what we know are questions reliably answered by the methods of the empirical
sciences. See Brian Leiter, Normativity for Naturalism, 25 PHIL. ISSUES 64, 69
(2015).
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FEFIERAER B M A © B L Leiterth 2 DUEME H B
nEHE A s .

DLERZER TR | BB AT SEIE o ke
YRR i L R ST R I MR PR T A B R it
2 AAERE TS IINIEBI R EI - B (SEE) ik
FITHE B P 7238 A B R O 25 S5 T S T R A 3 A P PP 5 i
MIREE TITEE T EE - SERLEE L — BB K
PeiEEE 0 o TS AR R A S A BRI A AT B R AR B

106 [d. at 74.

107 See Brian Leiter, The Radicalism of Legal Positivism (U. Chi. Pub. L. & Legal
Theory Working Paper, No. 303, 2010), http://chicagounbound.uchicago.edu/cgi/
viewcontent.cgi?article=1334&context=public law_and legal theory; Brian Leiter,
Legal Positivism as a Realist Theory of Law, in THE CAMBRIDGE COMPANION TO
LEGAL PosITIVISM (Patricia Mindus & Torben Spaak eds., 2019) (forthcoming),
https://ssrn.com/abstract=3304243.

108 r T FH 8P T 2 CRERTETE - SR G o WA Pl
BPr-FRALFEFEE b BBl
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S o (EETE TR R AT SEE B S S T T B T B
EE AR - R R RIYI A SIEBE AT %5 (2% (motivating)
TE)E - BREGEEIRA N ESmE (4Christine M. Korsgaard »
Thomas NagelZ ) @ WIEFEaky THHAVERAAM: » MEF RN Y
PTEhES O - IREEER T - AR - RS
FrECERIULE |7 (appeal) 2 HEEWH] EHEIMESAAE - HER
B SR B SR TR (AR
P HE ) + DRI SR AT 2 i R SRR Rk O B | 06 2 i A
FOBNS - IR R LTSRN « LA - S RRE(TEIE T E A
FIZETT TSR - AT DI (RET MIRIURR E M (stability) ' e

B SEE K STE R s AT T T B Y
B2 AT I — — BRI DASEART » At IR — 1 IE i 5

109 B 228 AL A e 8%y R - » v g2 & 4  see Binesh Hass,
The Methods of Normativity, 30 CAN. J.L. & JURIS. 159 (2017).

110 3 AP aimpLalhan /i 5ot #& > see Kieran Setiya, Introduction: Internal
Reasons, in INTERNAL REASONS: CONTEMPORARY READINGS 1 (Kieran Setiya &
Hille Paakkunainen eds., 2010).

11 g 5 2L 442 2 ge 2 cnf R > (e (77 2% R 27 (John Rawls) (1 &%)
iz FE - “One conception of justice is more stable than another if the sense of
justice that it tends to generate is stronger and more likely to override disruptive
inclinations and if the institutions it allows foster weaker impulses and temptations to
act unjustly. The stability of a conception depends upon a balance of motives: the
sense of justice that it cultivates and the aims that it encourages must normally win
out against propensities toward injustice. To estimate the stability of a conception of
justice (and the well-ordered society that it defines), one must examine the relative
strength of these opposing tendencies.” See JOHN RAWLS, A THEORY OF JUSTICE 398
(Rev. ed., 1999).

112 ‘E’”‘v?é‘;’ﬁ PEad > AR i ANERAEE 282 PMKES L A
ok To s — i RPN ARERREARY SV NG o RF R
LREMRPFLEL Y ALF2EY —‘ﬁ (4cCarl Schmitt ~ Hans Kelsen ~
Gustav Radbruch# ) » 7% it 3 #TET# » feige SAZ I A2 ATic 3R L 0 o 1
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7 b st 2 R AL gHR Y a2 A A
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Rk > FEAHERMEAR La R 2 M o 5 HMae AN
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PETE DRBAIP SRR ) K& T RME CEAEERERT
TERH TR T ) KIS -

20 R RE R TR B ehE 3E > see Chuen-An Yen, Cultural Reality, Value-Serving,
and Internal Reasons: Some Remarks on Gustav Radbruch's Concept of Law, in THE
RULE OF LAW AND DEMOCRACY: THE 12TH KOBE LECTURE AND THE 1ST IVR JAPAN
INTERNATIONAL CONFERENCE. KYOTO, JULY 2018, at 137 (Hirohide Takikawa ed.,
2020).

113 CHRISTINE M. KORSGAARD, SELF-CONSTITUTION. AGENCY, IDENTITY, AND INTEGRITY
1 (2009).

114 RONALD DWORKIN, LAW’S EMPIRE 11 (1986).

1S Mp Bfdr(ruapd Ax) d W HEIE TdarxBpra il aa
ERE O ORPFULAAT > TR Y 2 RRAPE ER c BAEZE L RYPOIR
Boo s FET UREREAE T AR ER L MAAE T A PR R
PR R > WH R AP ORI B ORBFLT - B EEDRE o B
R 27oR7% 0 see JOHN RAWLS, POLITICAL LIBERALISM 12 (1996).
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The Absence of the Mental State in the
Theory of Legal Normativity:

A Reflection on Hart’s and Raz’s Theories

Kuan-Ting Chen*

Abstract

H.L.A. Hart’s and Joseph Raz’s legal theories, which analyze the
relationship between reasons and social facts, fail to emphasize agents’
motivation. In this article, I claim that these theories, which do not take
into account agents’ mental states, are inadequate to explain the
normativity of law.

To bolster this claim, this article first reviews how Hart and Raz
explain the normativity of law, revealing that neither of them pays
attention to agents’ motivation. Starting with the general criterion for
descriptive theory—the explanatory power of the theory, this article
points out that the lack of agents’ motivation weakens their theoretical
goal in explaining the legal actions of members of a community. In
Hart’s theory, the term “the internal aspect of rules” seems similar to
agents’ motivation. Hart’s lack of any further discussion of it in terms of
agents’ mental states eventually renders his rule-theory unclear and
controversial. Raz gives an account of the “reasons” that explain the
authority of law and the action theory. But Raz’s authority theory,
without an account of agents’ mental states, cannot be integrated with his
action theory, thus producing the paradox of intentionality. As a result,
Raz’s theory cannot accurately capture and explain agents’ legal actions.
This article points out the problems of these theories in explaining the
normativity of law and introduces the aspect of agents’ motivation into
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the future discussion.

KEYWORDS: normativity of law, social fact, reason, the internal aspect
of rules, authority, action theory, motivation.




