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Default Rules:
Autonomous Gap-Filling, or Arbitrary Nudging?

Tze-Shiou Chien*

Abstract

Default rules of contract law should play the role of contract gap-
filling, not an active role of nudging contractors, because either ordinary
contractors usually are not aware of contract law or commercial
contractors do not need contract law to protect themselves. The false
positive effect of default rules as nudging would be immense. In contrast,
the default rules as gap-filling would shed light on many puzzles in law.
The approach to the interpretation of contract should not be the same as
the interpretation of law, although the contract is the base norm on which
a concrete dispute is resolved. Numerus clausus is the result of limited
capacity of the publicity system, not the nature of rights in rem. The fault
principle of tortious liability is a default rule allocating risks due to the
high transaction costs which block a risk-allocating contract being
reached. The legal effectiveness thinking leads to see default rules as
nudging. This example demonstrates the deficiency of neoclassical
economic analysis of law as a legal theory, while default rules as gap-
filling demonstrate the robustness of Coasean or contractual economic
analysis of law.

KEYWORDS: autonomy, contract, default rules, gap-filling, nudging,
penalty defaults, sticky defaults, altering rules, legal
effectiveness, efficiency.
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