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FEINAMEERE (Inter-American Court of Human Rights ) ‘B FEAY
VERR19795 » MERYEOTRTI - —ERIREINA#EZEE (Inter-
American Commission on Human Rights ) F 252 H/EHE 7 Gt B R
AUE A IR EIEGR I - MEERE RIS B E & R sk
PRAN - ARE R REIR #3342 R, (advisory opinions ) » FAEHEY
HEFEHMFRA - HIEW A MEERE ST 1988 F 15 e /A
T EE A o (BRI 19594F ~ B GHEE - BEGH
19704 (R RTHAR AN B R S IR - R B RS - 52
HATHZINEIZ#E# (Organization of American States ) & B B{ZE

I Thomas Buergenthal, The Inter-American Court of Human Rights, 76 AM. J. INT’L L.
231,231 (1982).

2 Velasquez-Rodriguez v. Honduras, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) No.
4 (July 29, 1988).

3 David J. Padilla, The Inter-American Commission on Human Rights of the
Organization of American States: A Case Study, 9 AM. U. INT’LL. REV. 95, 97 (1993).
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PRI BRAL TG Vs SR amat 2 5 | FHERLE ST 5 [32RBATE - 20004F-/i1%
BIFR AREERR PP T2 20 1Em - MEBIFREREE - BB EEE
EREB TIFE ZIRFIR R H A REE SR - MEN A
1%t (European Court of Human Rights ) fA20055EF55 [SEIM AMEE
TeEHEEREPR AR E R B MRS R H A 2 TR
i Cinterim measures ) EL{EHIH T kS R VR BOM A
REERE R IR 2 VR S - R » BNBED\BEEE R B B
BRSNS Rfg - BREN TR TEE 2 SO
SRS (% RS EEFA R BRI TR BT EE R DUBRM E 4 A
MRS R o IR ORI 2 R - MR LAY

4 FWARELE €S EFMMRRER % 3% (Charter of the Organization of American
States ) % 1068 73k ¥ » ¥ B SMIRHE P 1965 £ A2 XL ¢ A WG F %4 4 2
7 (American Declaration of the Rights and Duties of Man) 2 ¥ 3% » f@ 5 £ ' 4
NGRS, B I

5 Robert K. Goldman, History and Action: The Inter-American Human Rights System
and the Role of the Inter-American Commission on Human Rights, 31 HUM. RTS. Q.
856, 857 (2009).

6 See Alastair Mowbray, 4 New Strasbourg Approach to the Legal Consequences of
Interim Measures, 5 HUM. RTS. L. REV. 377 (2005).

7 T. Groppi & A. M. Lecis Cocco-Ortu, Cour européenne et Cour interaméricaine des
droits de I’homme : de I’influence au dialogue ?, RFDC 2014/4, n° 100, 976.

8  4rTHE INTER-AMERICAN HUMAN RIGHTS SYSTEM: IMPACT BEYOND COMPLIANCE (Par
Engstrom ed., 2019); Goldman, supra note 5; JO M. PASQUALUCCI, THE PRACTICE
AND PROCEDURE OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS (2d ed. 2012).

9 4 8 4rSoledad Bertelsen, 4 Margin for the Margin of Appreciation: Deference in the
Inter-American Court of Human Rights, 19 INT’L J. CONST. L. 887 (2021); Ariel E.
Dulitzky, An Inter-American Constitutional Court? The Invention of the
Conventionality Control by the Inter-American Court of Human Rights, 50 TEXAS
INT’L L.J. 45 (2015); James L. Cavallaro & Stephanie Erin Brewer, Reevaluating
Regional Human Rights Litigation in the Twenty-First Century: The Case of the Inter-
American Court, 102 AM. J. INT'L L. 768, 771 et ss. (2008); Gerald L. Neuman,
Import, Export, and Regional Consent in the Inter-American Court of Human Rights,
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EW LRSS TS MR & SRR 4 B ZegE 2
W AREE BB H s 238 RS BB AR FE S 2
BkFg 5 (Global South ) EHE4: 2

3 N RE T e B A B E RE BN AR L Be 2 1T B B v i A7 R
A" (subsidiarity principle ) i > i 22 3% FH 2P 62 # ( margin of
appreciation ) * FEMEHMEBHK —HKZ TG LM EERE
( conventionality control/controle de convencionalidad ) » 37 4FH[1 5[5
SRS - T G AKIIEEE ) RS B T

19 Eur. J.INT’L L. 101 (2008); Groppi & Lecis Cocco-Ortu, supra note 7, 971-979;
Tom Farer, The Rise of the Inter-American Human Rights Regime: No Longer a
Unicorn, Not Yet an Ox, 19 HUM. RTS. Q. 510 (1997).

10 NATALIA ZUNIGA, THE INTER AMERICAN COURT OF HUMAN RIGHTS: THE LEGITIMACY
OF INTERNATIONAL COURTS AND TRIBUNALS 63 (2023).

= g2 Tyfes R yo MY 2 P2 8 8 > #20myr1377 g4 o

12 See Jorge Contesse, Conventionality Control and the Limits of Pro Persona
Jurisprudence, 3 ITALIAN REV. INT'L & COMPAR. L. 121 (2023); Sabrina Ragone,
Conventionality Control Between International and Constitutional Law: The
Viewpoint of a Comparativist, 3 ITALIAN REV. INT’L & COMPAR. L. 133 (2023); Juan-
Pablo Pérez-Leon-Acevedo, The Control of the Inter-American Court of Human
Rights over Amnesty Laws and Other Exemption Measures: Legitimacy Assessment,
33 LEEN J. INT’L L. 667 (2020); Claudina Orunesu, Conventionality Control and
International Judicial Supremacy: Some Reflections on the Inter-American System of
Human Rights, 40 REVUS: J. CONST. THEORY & PHIL. L. 45 (2020); Jorge Contesse,
The International Authority of the Inter-American Court of Human Rights: A Critique
of the Conventionality Control Doctrine, 22 INT’L J. HUM. RTS. 1168 (2018)
[hereinafter Contesse, International Authority of the IACtHR]; Alejandro Rodiles, The
Great Promise of Comparative Public Law for Latin America: Toward Tus Commune
Americanum?, in COMPARATIVE INTERNATIONAL LAW 501 (Anthea Roberts, Paul B.
Stephan, Pierre-Hugues Verdier & Mila Versteeg eds., 2018); Yota Negishi, 7he Pro
Homine Principle’s Role in Regulating the Relationship Between Conventionality
Control and Constitutionality Control, 28 EUR. J. INT’L L. 457 (2017); Louise
Mallinder, The End of Amnesty or Regional Overreach? Interpreting the Erosion of
South America’s Amnesty Laws, 65 INT'L & COMPAR. L. Q. 645 (2016); Roberto
Gargarella, Democracy and Rights in Gelman v. Uruguay, 109 AJIL UNBOUND 115
(2015); Dulitzky, supra note 9; Luiz Guilherme Marinoni, Conventionality Control
(American Convention on Human Rights), 1 STUDIA PRAWNICZE 13 (2014); Armin
von Bogdandy, Pluralism, Direct Effect, and the Ultimate Say: On the Relationship
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HRTES - AR EEEEENFO - H— HfREP2 T8, I
RN NRELSEMAE R BN AMREL#T (European Convention on
Human Rights ) [ AGEJZ R a5 BT 2 BIFE ARGy - H— » 3%
IR AEENEEFIERZ " review |, TEFEIEFEHA
"control ; » FELEER N EIEE HEG » EEEIE AL Z I TRIARI T
EMBZ B A Z 7 EFEE (judicial review ) (i FF &

( constitutional control) > -

1y S B EZERE I (structural principle ) f§REEHT"
(structuring principle ) Z {647 JFR] - BUEFR TR = AT - FyE
SR ERE T R AT Z BIBE LT, (rules-based international
order) BAtHZZRT - il RN EAEECFE - GFRFMNEZR - &
S A BRI A MRS REIR'© - TR EGE RS B8 - X
ERENREFE —HEEEZBEIEEZFHR - HERBEREZE—E
FEREZ PR o 2RI+ Bb— 5 RN AR Bl RE AREEE e Ny
BRI o BIAAHE B iz IR A R 2t R EZBUN AR ERE - 1
[ R A Ry ER R I BB R R » PR SZ i B AN T L - T 71 2
R REE S AR R EE TR, P2
INAREERE 2

Between International and Domestic Constitutional Law, 6 INT’L J. CONST. L. 397
(2008).

13 Dulitzky, supra note 9, at 56.

14 Isabel Feichtner, Subsidiarity, in MAX PLANCK ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW q 2 (2007), https://opil.ouplaw.com/display/10.1093/law:epil/
9780199231690/1aw-9780199231690-e1477.

15 Andreas Fellesdal, The Principle of Subsidiarity as a Constitutional Principle in
International Law, 2 GLOB. CONSTITUTIONALISM 37, 37 (2013).

16 Feichtner, supra note 14, Y 16-18.

17 See, for instance, Derek Walton, Subsidiarity and the Brighton Declaration, in
JUDGMENTS OF THE EUROPEAN COURT OF HUMAN RIGHTS — EFFECTS AND
IMPLEMENTATION 193 (Anja Seibert-Fohr & Mark E. Villiger eds., 2014).

18 Dulitzky, supra note 9, at 64 et ss.
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FEEEZWA > EMN LR TR LR 2 B 52
i % 0 R E el BB 22 56 © &% b 2 88 7% B 5 i [F] Bk B % B
(Court of Justice of the European Union ) » B2 A5G RE N T ZINE
P IRELEE SR © DUTEERIT S+ R AL R R B AR e
ZHFTER » B MR EEOMN LAY IESE ? R - fSORFE R
AR EE B EERA - FEHE MR RE T L
( Third World Approaches to International Law, TWAIL ) B3 {7 R
A1 - 3 B 17 R E B AMERS AR 3% - BT & AR R AT
B Bl EE R -

TWAILIGIEE by — 22 ik + 2 B i i st
RENBIRRIST R - RFASIEE L A - R TWAILIGIES:
ERAL 5 SR ERT - TR AR R R R b L — T B =
SK¥IEE o Antony AnghicfdH B SEIGETIEH - TWAILME % T2
JF kR - AR DUBL ) A B 5 S e B S R R B
Makau W. Mutua/[563% » TWAILS: Sk S A ElEIIS E E i b
Bl TEZHT - WA B T - ARt -
EE N ARE R S AR R AR - SR RER DB 7 BB
BT Ry OISR S50 - TTTERAEIZI R 5 B B RAE - [E1ihE
4 19T AT 2 A -

FIM ARG AR R (2 R AIE .2+ DATERE R hr e
FEMIHERCORCR - EATRTIL - A T L EERE 2 S 22 AT -

19 Contesse, International Authority of the IACtHR, supra note 12, at 1177 et ss.

20 Antony Anghie, Rethinking International Law: A TWAIL Retrospective, 34 EUR. J.
INT’LL. 7,9 (2023).

21 Makau W. Mutua, What is TWAIL?, 94 PROC. ASIL ANN. MEETING 31, 31 (2000).
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BEAN - [FlE 2 BREE 5 IR I R & S fR fe s % - HETHR
Fe NRECRIEHE L R ARRS - RN IR B g H -
BRIAR T EMTER—E - IRAEIEIEERZE - HCCT R
FEDNA A FLERHENE - RESCER - RN AR e M R e Bk 7
RER - MEECH B SR B N HIRETIRA (R - ERDAARAS - MR RIR%
BALTTRr T E - MSORmRE D - BeaamB AL &L
) M 2 A T 2 B R HE Bk - DASE N AN %) (American
Convention on Human Rights ) A BIE R .2 A& A

22 SR EHME FNRRERERE AR T3 LR AR e & g g

e BREZE 1B ‘552-79 ' 2004 -

23 R FELXF RA 9\ %'x ?%ﬁ 2 3 vLE A E T Awas Tingnik 3 4740
m‘i* » A AR A » 8K 4%y > F45 81> 2011# -

24 iﬂ« RIEP > pA I? ‘ fﬁé Q2L REp AR R LA ERET P AL R AH

BB FTr 2§ 0 1588 0 F229-294 > 2019# -

25 %ii feffl o 27 F 0 AEAIE & TR DR L E W AR ey G S
LS i—\,zﬁ hd. 0 45538 5 7 827-909 > 2016-# o

26 FAEHEF BN ERS AW AEEREY E0 TS R v 08
B%) "?fi ] 16424 > F 85-118 > 2020# -

27 B~ F o~ L B %2 0 0 4 8L Alexandra Huneeus & Mikael Rask Madsen,
Between Universalism and Regional Law and Politics: A Comparative History of the
American, European, and African Human Rights Systems, 16 INT’LJ. CONST. L. 136
(2018).
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BN AR Z NHEERER -

ARG EA R ST S A

B - S OMEERIRDAZ SRS L AR R R IR IR R -
RIS AR T A Z BIFR RS - /AR ARECRIERT & AR -
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n SI=ESIPNG SER TN ) T et e e  AIIE SRR S e
Al LS BB EUIRAE HEE T S A E AR ZII6E -

- ~ESHEFAZBE

FMNRELA AR SORERF 1T 5 AR 255 - It
HIRHSRINARE R Z GO REE R » SEMAREEDELAAL T 32
RIEFRBERETR - FP BRI - DU TRl 55 55
NERKIZT T ke (—) - MET SRS I AR R e ar ] 56 F AR
REHGAKEFR TR (Z) -

(=) FHNAFE 4 24

SN E Or P i R AR ARE A RTEE L B R BEAS 5 SN A
ERBEANE 19985 Hi Z BN ARERDE - (2% B S S S BEFRL
kg - AR B EHE AT RSO B AR R B 2 5 R i
BRI IE 2 RIRE™ » 4R > SN ARERERE I L 53 F - 5

28 MARIO MENDEZ, THE LEGAL EFFECTS OF EU AGREEMENTS 8 (2013).
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S A REERE RS AR R FaH - SRR ARIES
T4 1T T FTRIE Z 3T+ MR A0S 1 IS8 R R 2M < o ot
ZothulE R > FE 2 P i AGLB A E pd > @ R
f# & F4e 1 10 o | Héctor Gros Espiell i A FRAA T R (H
AR R AR - REREUN AR » BN AKREBIGES
BTSN » A AKIEE R EY R R B BOA MR BIRS A4
(International Covenant on Civil and Political Rights ) Z52{65627H -
BB 2{ABI A BRI B R 1 SRR (e - TR
BB AR T2 s 537 54 o IR (HIEREHIE
AP B R BRI A K RHERRE - NS - IR e
B VERTBZ 3 - R RIS - 20k LBk
R T N A B S0 - B A N B 2 P L
BT - HEEROIERE 1B R - N MR R H T S R

29 Enforceability of the Right to Reply or Correction (Arts. 14(1), 1(1) & 2 American
Convention on Human Rights), Advisory Opinion OC-7/86, Inter-Am. Ct. H.R. (ser.
A) No. 7, 923 (Aug. 29, 1986).

30 Id. q 24.

31 Id. (Gros Espiell, J., separate, 9 6).

32 MENDEZ, supra note 28, at 8-9.
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kB BT R e T« ) EPRER R B TR

TR RO T 2 Bus B U % - RIRAE OS]

fRZER » BER R TR R A, - — R R « MR

AR HA R R S A 1 3T B B TR [ ) B 2 BUA 21 FEROR AL

B IIE BIF AT - B/ R « 1990 -

HE N FRIB R R E A TR 2 IR » ThE AN A

MR E TR - RIS BSOS Mt A kE 2 RO -

MR SERE R 2 IR EE - I RE TR 8 - AR
RE#MBGENERY] - HEARTEAFHARREGVRTGE -
[ERAIIR1986F (ARSI ERR T AE P il » R 2 EARE1989 ~ 20094
i &/ \E%Eﬁ%ih SeRESBR0FER AN RE R - ERSHEE
84.21%:89.91% » H R RAGIE LS TR F B HERHGE - Jorge
Contesse5af %H%Z%aﬁziﬁﬁﬁiﬁaﬂzﬁﬁﬁi  FEBGE R
RIS 2 i o RIT - WIS - S
Rt & s Te 2 AL 22 M DUt & 22 E o (TS AR 2
Hi7H; -

33 Id. at9.

34 Dulitzky, supra note 9, at 54-55.

35 Mallinder, supra note 12, at 646.

36 Id. at 647-49.

37 F#L Kk : DATABASE AND SEARCH ENGINE FOR DIRECT DEMOCRACY, https:/www.
sudd.ch/index.php?lang=en (last visited 2024/10/23).

38 Jorge Contesse, Contestation and Deference in the Inter-American Human Rights
System, 79 LAW & CONTEMP. PROBS. 123, 135-36 (2016).
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RN BRI o N AR R R R B 19864F
R BT - e SN R A R T B 2 T A
K TS B 30 I i B I 8 P B A s L

BER 19902 B R R B E G2 B R, JHER R
EBFRET  HEE LN R SR 4 Y - R E R
20004F (4 AR AT 5 N AMERE R (st - i3SI AMERE B2 I L2001 42
Z Barrios Altos v. Peru44§$ » IEFE AR E S N AREA KT - 1
1993, - EM MR EA RN AR T -
(RS ST IERE R B ~ A B R i - IR E BB R

39089 TEGME ) ZEMNARERRLE BREFRL L 92 A3 v & o Certain
Attributes of the Inter-American Commission on Human Rights (Arts. 41, 42, 44, 46,
47, 50 & 51 American Convention on Human Rights), Advisory Opinion OC-13/93,
Inter-Am. Ct. H.R. (ser. A) No. 13, 9 3 (July 16, 1993).

40 Id. 99 26-30.

41 1d 935,

42 1d 937

43 Christina Binder, The Prohibition of Amnesties by the Inter-American Court of
Human Rights, 12 GERMAN L.J. 1203, 1208 (2011).

44 Barrios Altos v. Peru, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 75 (Mar. 14,
2001).

45 Binder, supra note 43, at 1207.
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Juan-Pablo Pérez-Ledn-AcevedofgH @ 200153k H R BRIFE A MRS
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BT ERAN 2 [ BT e A S R HaR B PR A RE R E MR P PR - HERE DL
REEEEEEY - MR REAEERE  BAEERE
BT BN - ARy Christina Cernasll /& Ry & A IME# & .2
s H— o EBAERENER OB —UER AR EE s
i S BT AR T & AT o SRS SR H 200642
La Cantuta v. Peru®’ K Almonacid-Arellano et al. v. Chile3] -

(2) ApdRBEBe £ 058 % 3

HilfaAlmonacid-ArellanoFZ | » BEEBE G ATIMERE B © 7%
FVAEAE SN AN HI SR AR 28 1 T R 3R 216k T~ B S e M 165 e
TERBRUTRTE SR - BISCH N BIBIRR AR - RN ARERBenttb &k
HIRETE » HBIF AR RIEE SR E AR PRIEARERS - FEE0
BAEETRARIERS 2R - N2 WEAEN A ZNBIE
IR R LB E - B R BRI TR -

AP e PREFEERG ABELZ0R FRLEES

%
AT R ER Y okl e R g BRE Hade

46 Barrios Altos, Inter-Am. Ct. H.R. (ser. C) No. 75, q 18.

47 Pérez-Ledn-Acevedo, supra note 12, at 675 et ss.

48 Christina Cerna, State Obligations in the Inter-American System: Requirements for the
Implementation of Human Rights by Domestic Courts in the Inter-American System,
in JUDGING INTERNATIONAL HUMAN RIGHTS 291, 302 (Stefan Kadelbach, Thilo
Rensmann & Eva Rieter eds., 2019).

49 La Cantuta v. Peru, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (ser.
C) No. 162, 4171 (Nov. 29, 2006).

50 Almonacid Arellano v. Chile, Preliminary Objections, Merits, Reparations and Costs,
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 154, 9 123 (Sept. 26, 2006).
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3 @al R EF R 3 f e Yo | BTSRRI T
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51 Id. g 124.

52 Id. 9] 125, citing International Responsibility for the Issuance and Application of Laws
in Violation of the Convention (Arts. 1 and 2 American Convention on Human Rights),
Advisory Opinion OC-14/94, Inter-Am. Ct. H.R. (ser. A) No. 14, § 35 (Dec. 9, 1994).

53 Dismissed Cong. Emps. (Aguado-Alfaro et al.) v. Peru, Preliminary Objections,
Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 158, § 128
(Nov. 24, 2006).




208 CF #0502 S A7) $3841 (202643 A)

EREMGUZEEBes LEER - WHFT K - FEFRCLERT 1R
Tk Py B T R AR ST R TR B R - DR B 2 AU 3 i
b - KRB BIRECEERFILAIZ E e MR i3 < A Ry« SRTT - Bidf%
AR BRI A B Z FleEME] - #&TTEE e FE R H
RIBERIEFR @K - BEEUEHEE A TRERFT » MHERNEFESD
FISEAR ) B 2 SBORE TR E - i EREE S EEMA
MEMRIERE R o Almonacid-ArellanoZE .2 BE - W BT BUR AR
19784F Z F5ifftiE (Decree Law 2.191 @ £ 4 ) » it Augusto
Pinochet &t HyP A KHUBE AR IE AREE T ZBUNE & » flaREERE
IBFRRFHI9T3EIH E1978F3 HMZATRy « HHEEE RN
ENEER IR - ZREF BT EAHRTET -

EM ML BRI T AR - BRI R
BATHA R EBF 2 R o « MBS AR ) v o (A S ST
EHD - WIER AR \REETZRET - AHSRERS
BRI FHERTE SR AR R S BB T A
Bz DS HA#EHEE (Human Rights Council ) & EH 15032
e3> B LR BRI EEOE ISR - K2
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54 BEY1503425 0 4B 4 @ M. E. Tartu, United Nations Response to Gross Violations
of Human Rights: The 1503 Procedure, 20 SANTA CLARA L. REV. 559 (1980).
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35 YN AR A T A T S R VB R R i 70 22 2011 48 Gelman .
UruguayB:FIH » Se#c s i L ﬂ‘ﬁ‘ﬁ% /}IINf EkbE
42 VAR | (effet utile) JRH > 5EFH T x RE S 2 pES 2
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55 Cabrera Garcia & Montiel Flores v. Mexico, Preliminary Objection, Merits,
Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 220, q 225 (Nov.
26, 2010).

56 Law 15848 on the Expiry of Punitive Claims of the State » |i&-% % < [f%ﬁéﬁ_
Expiry Law » o $f & § IR fp A e fi ™ 4k £ X A BT HF F 20
Gargarella, supra note 12, at 115-19.

57 Gelman v. Uruguay, Merits and Reparations, Judgment, Inter-Am. Ct. H.R. (ser. C)
No. 221, 9193 (Feb. 24, 2011).

58 Id. 9§ 194.
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59 1d. 9 188.
60 Eduardo Ferrer Mac-Gregor, Conventionality Control the New Doctrine of the Inter-
American Court of Human Rights, 109 AJIL UNBOUND 93, 96 (2015).
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61 Gonzalez et al. (“Cotton Field”) v. Mexico, Preliminary Objection, Merits,
Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 205 (Nov. 16,
2009).

62 #+ (femicide) 3+ {%1 % 4§ Diana E. H. Russell**1976& — #-4 22 fei b
¢oardg o 28 ! Diana E. H. Russell, Report on the International Tribunal on
Crimes Against Women, 2(1) FRONTIERS: J. WOMEN STUD. 1 (1977) ° I FF % L 4o ¢
SEF 1260
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WIFZ R RG22 88 - Ellen L. Lutz & Kathryn SikkinkF[]
5 Cass R. SunsteinZ F&ifEEL (norm cascade ) @ #& DA HI £
19804F £ 5 SR A [ B A B8 i L S DLt i R e B o
Constanza Fernandez Danceanufll|5@z » 173657 i AN FE N (R P
|70 e el L 71 A

N RUERZRITeiEH - B s A o et i 4
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63 Stefan Kadelbach, The Domestic Implementation of Judgments/Decisions of Courts
and Other International Bodies That Involve International Human Rights Law, in
JUDGING INTERNATIONAL HUMAN RIGHTS 51, 61 (Stefan Kadelbach, Thilo Rensmann
& Eva Rieter eds., 2019).

64 o £ Antonio Augusto Cangado Trindade ¥ = B a‘g Ao Bt L iEp g S 2
WRTERE T REFRLARGEFRAHRG M E P REH
Antonio Augusto Cangado Trindade, Compliance with Judgments and Decisions —
The Experience of the Inter-American Court of Human Rights: A Reassessment, 13
REV. INST. BRAS. DIREITOS HUM. 29, 29 (2013).

65 Ellen L. Lutz & Kathryn Sikkink, International Human Rights Law and Practice in
Latin America, 54 INT’'L ORG. 633, 636 (2000); Ellen L. Lutz & Kathryn Sikkink, 7he
Justice Cascade: The Evolution and Impact of Foreign Human Rights Trials in Latin
America, 2 CHL J.INT'LL. 1, 24 (2001). Z *% 4 {240 £ 3304 % B ik y A €
CHEE R S ARG E M ARG S L B AR RS

W R AL el L P PR E T 198 0 T 253-
283 5 2016# -

66 Constanza Fernandez Danceanu, Systematic Review of the Causes of Latin American
States’ Compliance with International Human Rights Law, 41 HUM. RTS. Q. 553, 569
et ss. (2019).
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EETE NI ZINRE  Joel G. VerneriR 198445t Hr T E M
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W S B R BT VA 22 - R E S - BBEFSE SR
e EBIF R R FIRT - 6 AP E O A P AR e L5
2 o FEBIT R RS AR BB ? Keith S. Rosennfid
19874 DA R e et R 9] - FEHEEZRE ©E A Salvador Allende EFHRF
PAPEREOEETT - R R BB S - 2 3 Pinochet
B SRR DR BT TR B R B T - AT - BEAIR
A P Pinochet BURE S FITEI1 » B SRR 4E 745 72 - Rosenn
S5 5 B B PE S R S b (AR, (amparo) 2 EFEEHF
g% BERIRE BT R E R B R BT - MITER TR T T B
PRSI o SETTHEETUEREE® - Tom FarerHIIfA19974EF5H » H72E

67 See Cecilia M. Bailliet, Measuring Compliance with the Inter-American Court of
Human Rights: The Ongoing Challenge of Judicial Independence in Latin America,
31 NorbiC J. HUM. RTS. 477 (2013); Damian A. Gonzalez-Salzberg, Do States
Comply with the Compulsory Judgments of the Inter-American Court of Human
Rights? An Empirical Study of the Compliance with 330 Measures of Reparation, 13
REV. INST. BRAS. DIREITOS HUM. 93 (2013).

68 Joel G. Verner, The Independence of Supreme Courts in Latin America: A Review of
the Literature, 16 J. LATIN AM. STUD. 463, 469 (1984).

69 Keith S. Rosenn, The Protection of Judicial Independence in Latin America, 19 U.
Miami INTER-AM. L. REV. 1, 10-11 (1987).
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BN A RE R BURERMTRE R S B A B B 2 #4285 © Anibal Pérez-
Lifian & Andrea Castagnolagl fy » 1 S B RRERRHIZTimEE - &
P AT EGE EE AT - S B HE IEREEER EENRE
(judicial instability ) o [ [FE] A et Fe 4 A DABCA BB FT e =] 550
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L&y e EibeS e in AN il <Tdi) N ENDE k-7 - R e =t
IR E R AR - ANREREE S EAED -

O

70 Farer, supra note 9, at 512-13.

71 Cristian Villalonga Torrijo, Judicial Independence and Accountability in Latin
America: The Challenges of Assessing the Judges’ Performance, UC BERKELEY LAW,
https://www.law.berkeley.edw/research/the-robbins-collection/judicial-independence-and-
accountability-in-latin-america-the-challenges-of-assessing-the-judges-performance/
(last visited 2025/10/25).

72 Margaret Popkin, Efforts to Enhance Judicial Independence in Latin America: A
Comparative Perspective 4-7 (Due Process of Law Found. 2001), https://biblioteca.
cejamericas.org/bitstream/handle/2015/1836/efforts-jud-la.pdf (last visited 2026/02/04).

73 See Anibal Pérez-Lifian & Andrea Castagnola, Judicial Instability and Endogenous
Constitutional Change: Lessons from Latin America, 46 BRIT. J. POL. SCI. 395 (2016).
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B Ferrer i BRI S AU EE=HI » HANEETYE
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MEWE - AR R EAETEY - R — T
% (transformation ) > R EIREHIFERA A SLEIHIEE HAERESE - Al
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TS 5 (judicial monologue) A A MRS BRI TTRE 2 SR
HIRERET  SEUN AREERE R Bl SEEN) T 228i1% | (participant ) » T
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74 Eduardo Ferrer Mac-Gregor, What Do We Mean When We Talk about Judicial
Dialogue?: Reflections of a Judge of the Inter-American Court of Human Rights, 30
Harv. HuM. RTs. J. 89, 107 (2017).

75 Villalonga Torrijo, supra note 71.

76 Ferrer Mac-Gregor, supra note 74, at 96.

77 Id. at97.

78 Id. at 101.
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FITEFE A » Ferrerih B BAMER ERRBETL B EANEE LR R
(diffuse conventionality control ) 8 BrEERE S st EmNE
% MR E A TEIRL ' (internationalization ) « T 53
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AIREE <2 H Garcia RamirezEdFerreri: B AR 2 &P BF A IR
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R SR IR A 2 BRI T A AR (B S R
12 MBEE N AL R EEE S i a2

79 Contesse, International Authority of the IACtHR, supra note 12, at 1172.

80 Lopez Alvarez v. Honduras, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct.
H.R. (ser. C) No. 141 (Feb. 1, 2006) (Garcia Ramirez, J., concurring, 9 30).

81 Contesse, International Authority of the IACtHR, supra note 12, at 1173.

82 Cabrera Garcia & Montiel Flores, Inter-Am. Ct. H.R. (ser. C) No. 220, q 19 (Ferrer
Mac-Gregor Poisot, J., concurring).

83 1d.q 3.

84 1d. q22.

85 Amparo- #* & FL7 ¢ T L TiRg o

86 & F1 7 f2 % i A (recurso de amparo ) > Martin Agudelo Ramirez, EI
recurso de amparo y el Tribunal Constitucional Espariol: Estudio sobre la tutela
procesal cualificada de proteccion de los derechos fundamentales en el pais ibérico,
1(3) RATIO JURIS 35, 37 (2005).
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87 Héctor Fix-Zamudio, 4 Brief Introduction to the Mexican Writ of Amparo, 9 CAL. W.
INT’LL.J. 306, 309 (1979).

88 Id. at 310.

89 Heéctor Fix-Zamudio, The Writ of Amparo in Latin America, 13 U. MIAMI INTER-AM.
L. REV. 361, 364-66 (1981).

90 Helen L. Clagett, Mexican Suit of “Amparo”, 33 GEO. L.J. 418, 421 (1945).

91 Id. at 422; Fix-Zamudio, supra note 87, at 312-13; Devin C. McNulty, Amparo as a
Reflection of Mexico's Evolving Society and Judicial System, 49 INT’LJ. LEGAL INFO.
149, 156-57 (2021); Axel Tschentscher & Caroline Lehner, The Latin American
Model of Constitutional Jurisdiction: Amparo and Judicial Review 2 (Univ. of Bern,
Research Paper No. 2296004, 2013), https://ssrn.com/abstract=2296004.
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92 Tschentscher & Lehner, supra note 91, at 3.

93 Clagett, supra note 90, at 436.

94 Id. at 423.

95 Id. at 427, Fix-Zamudio, supra note 87, at 314-15.

96 Clagett, supra note 90, at 437; Tschentscher & Lehner, supra note 91, at 3.
97 Fix-Zamudio, supra note 87, at 318-19.
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98 Fix-Zamudio, supra note 89, at 362; Tschentscher & Lehner, supra note 91, at 6;
Phanor J. Eder, Judicial Review in Latin America, 21 OHIO ST. L.J. 570, 571-72
(1960); ALLAN R. BREWER-CARIAS, CONSTITUTIONAL PROTECTION OF HUMAN
RIGHTS IN LATIN AMERICA: A COMPARATIVE STUDY OF AMPARO PROCEEDINGS 89
(2009).

99 e iliEz 2 EF B4R Y E RApF ¢ > BREWER-CARIAS, supra note 98, at 88.

100 7d. at 90.

101 Tschentscher & Lehner, supra note 91, at 9.

102 Id. at 12.
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104 Aguado-Alfaro et al., Inter-Am. Ct. H.R. (ser. C) No. 158, 4 3 (Cangado Trindade, J.,
separate).

105 [d. §[4. Ja = * 35 % jus cogens » F ~ ¥ 5 peremptory right °

106 Id. 99 5-7.

107 Contesse, International Authority of the IACtHR, supra note 12, at 1170.
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108 Bertelsen, supra note 9, at 911.

109 Cabrera Garcia & Montiel Flores, Inter-Am. Ct. H.R. (ser. C) No. 220, q 24 (Ferrer
Mac-Gregor Poisot, J., concurring).

110 David Andrés Murillo Cruz, La dialéctica entre el bloque de constitucionalidad y el
bloque de convencionalidad en el Sistema Interamericano de Derechos Humanos,
36 REV. DER. PUB. 1, 3 (2016).

111 &rPﬁ FHEZEFIVERI2E LFTHERGES > TLEMNABERTL2EF

' A o X% 131% (%5 o “The Last Temptation of Christ” Case (Olmedo-Bustos
et al.) v. Chile, Merits, Reparations and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C)
No. 73 (Feb. 5, 2001).

12 ¢ zREZFFTRA > 2 2 @Kz 48 FiEF o See Richard Albert, The
Theory and Doctrine of Unconstitutional Constitutional Amendment in Canada, 41
QUEEN’s L.J. 143, 182-203 (2015).

113 Tibi v. Ecuador, Preliminary Objections, Merits, Reparations and Costs, Judgment,
Inter-Am. Ct. H.R. (ser. C) No. 114 (Sept. 7, 2004) (Garcia Ramirez, J., concurring, 9 4).

114 Contesse, International Authority of the IACtHR, supra note 12, at 1173; Marinoni,
supra note 12, at 27-28.
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115 Contesse, International Authority of the IACtHR, supra note 12, at 1182.
116 Id. at 1177 et ss.

117 Marinoni, supra note 12, at 28; Orunesu, supra note 12, at 53 et ss.

118 %8 & 3% < L2 4 % : Dulitzky, supra note 9, at 62.

119 Id. at 62-63.
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120 Orunesu, supra note 12, at 57.

121 Dulitzky, supra note 9, at 60-61.

122 Orunesu, supra note 12, at 57.

123 Armin von Bogdandy, fus Constitutionale Commune en América Latina:
Observations on Transformative Constitutionalism, 109 AJIL UNBOUND 109, 113
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124 pLamzz ot 33 > S 87 £ 74 A g2 * ¥ - Hayde Rodarte Berbera, The Pro
Personae Principle and Its Application by Mexican Courts, 4 QUEEN MARY HUM.
Rts. L. REV. 1, 7 (2017); Karlos Castilla, El principio pro persona en la
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125 Cabrera Garcia & Montiel Flores, Inter-Am. Ct. H.R. (ser. C) No. 220, 49 25 & 38
(Ferrer Mac-Gregor Poisot, J., concurring).

126  YOTA NEGISHI, CONVENTIONALITY CONTROL OF DOMESTIC LAW: CONSTITUTIONALISED
INTERNATIONAL ~ ADJUDICATION ~AND  INTERNATIONALISED  CONSTITUTIONAL
ADJUDICATION 54 (2022).

127 Juridical Condition and Rights of Undocumented Migrants, Advisory Opinion OC-
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18/03, Inter-Am. Ct. H.R. (ser. A) No. 18 (Sept. 17, 2003) (Cangado Trindade, J.,
concurring, 9 86-89).

128 Rodrigo Uprimny, The Recent Transformation of Constitutional Law in Latin
America: Trends and Challenges, 89 TEX. L. REV. 1587, 1591-92 (2011).

129 Murillo Cruz, supra note 110, at 24.

130 von Bogdandy, supra note 123, at 109; Aguado-Alfaro et al., Inter-Am. Ct. H.R. (ser.
C) No. 158, 9 9 (Cangado Trindade, J., separate).
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131 Felipe Curco Cobos, The New Latin American Constitutionalism: A Critical Review
in The Context of Neo-Constitutionalism, 43 CAN. J. LATIN AM. CARIBBEAN STUD.
212, 221-23 (2018); Alexandra Huneeus, Constitutional Lawyers and the Inter-
American Courts Varied Authority, 79(1) LAW & CONTEMP. PROBS. 179, 185 (2016).

132 von Bogdandy, supra note 12, at 397-98.

133 Negishi, supra note 12, at 460 et ss.

134 Orunesu, supra note 12, at 56.

135 Negishi, supra note 12, at 460 et ss.
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136 M. Delmas-Marty, Les forces imaginantes du droit (IT). Le pluralisme ordonné, 2006
266-267.
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138 % 8.4 : Leonie M. Huijbers, The European Court of Human Rights’ Procedural
Approach in the Age of Subsidiarity, 6 CAMBRIDGE INT’LL.J. 177 (2017).

139 Feollesdal, supra note 15, at 38.

140 Feichtner, supra note 14, 99 16-18.

141 Kees van Kersbergen & Bertjan Verbeek, Subsidiarity as a Principle of Governance
in the European Union, 2 COMPAR. EUR. POL. 142, 144 (2004).
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142 Eva Brems, Positive Subsidiarity and Its Implications for the Margin of Appreciation
Doctrine, 37 NETH. Q. HUM. RTs. 210, 212 (2019).

143 Handyside v. United Kingdom, 24 Eur. Ct. H.R. (ser. A) ] 48 (1976).

144 3 QREEBD K TRl 8 > R @ i A 2R 4 &4 4 L Mikael
Rask Madsen, The Narrowing of the European Court of Human Rights? Legal
Diplomacy, Situational Self-Restraint, and the New Vision for the Court, 2 ECHR L.
REV. 180 (2021).

145 See Marisa Iglesias Vila, Subsidiarity, Margin of Appreciation and International
Adjudication within a Cooperative Conception of Human Rights, 15 INT’'LJ. CONST. L.
393 (2017).

146 Alice Donald & Anne-Katrin Speck, The European Court of Human Rights’
Remedial Practice and Its Impact on the Execution of Judgments, 19 HUM. RTS. L.
REV. 83, 93-94 (2019).
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147 Dean Spielmann, President, ECTHR, Opening Remarks at the International
Conference on Application of the European Convention on Human Rights and
Fundamental Freedoms on National Level and the Role of National Judges (Oct. 24,
2014), https://'www.echr.coe.int/documents/d/echr/Speech 20141024 OV _Spielmann_
ENG.

148 Donald & Speck, supra note 146, at 96-102.
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151 Kiyoteru Tsutsui, Claire Whitlinger & Alwyn Lim, International Human Rights Law
and Social Movements: States’ Resistance and Civil Societys Insistence, 8 ANN. REV.
L. & Soc. ScI. 367, 376-82 (2012).
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154 Gargarella, supra note 12, at 119.

155 Rule of Law Index (2025), WORLD JUSTICE PROJECT, https://worldjusticeproject.org/
rule-of-law-index/ (last visited 2026/02/04).
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BRIEF 7, 7 (2012).
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The Inter-American Court
of Human Rights
and the Construction
of “Conventionality Control”:

Global South Jurisprudence in Practice
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Abstract

For over two decades, the Inter-American Court of Human Rights
(IACtHR) has continued to promote “conventionality control”, a practice
that challenges the standard subsidiarity principle applied by other
international human rights monitoring bodies. Critics argue that by
enforcing a top-down and centralized judicial review system, the
IACtHR acts as a self-proclaimed regional constitutional court that
overrides the legitimate decisions of pluralist democracies. Faced with
contemporary challenges of judicial accountability in Latin America, the
IACtHR has expanded its perspective beyond its regional boundaries to
position itself as a participant in the global judicial dialogue, which has
fueled the controversy. However, based on observations of the
constitutional human rights protection history in Latin America, this
article finds that the IACtHR’s approach mirrors the region’s classic
practice of the famous amparo writ, which can be both diffused and
centralized. In this sense, this article argues that conventionality control
represents a distinct Global South reflection on international legal
methodology. Without breaking from the international legal order
established by the Global North, the IACtHR has shifted its international

* Associate Professor, Department of Political Science & International College of
Innovation, National Chengchi University.




FMAREILE T o EE ) B L 243

legal basis from State-centric concerns to a rights-centric approach by
replacing the margin of appreciation with pro homine principle to
harmonize normative conflicts. While the IACtHR may not explicitly
frame its work as a Global South approach, its practices are consistent
with the core concept of the Third World Approaches to International
Law (TWAIL) that challenge oppressive power.

KEYwWORDS: Inter-American Court of Human Rights, conventionality
control, Third World Approaches to International Law
(TWAIL), Amparo, pro homine principle.




