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On the Legal Boundaries of Privatization

Yi-Ren Lin™*

Abstract

The fiscal crisis and the deregulation have caused a reduction of
state activities in several areas of the public sector. But, the privatization
phenomenon is much more complex and has an impact on current
challenges to the structure of general and specific administrative law.

The paper examines the judicial admissibility of privatization in the
formal and material regards that control decision-making. On the basis
of the general part of the theory of constitutional law, it works out the
basic criteria for admissibility and the limits of privatization. In its nature,
privatization is an unusual, indefinite legal concept and discretion. The
concept of full privatization must be critically assessed (task review) and
carefully scrutinized. Any decision on corporatization should be
compared with public law institutions. Also, the so-called choice of legal
form is not self-evident. Functional privatization refers to delegation of
state tasks to private law. Whether it will be successful depends on the
delicate procedure.

Generally speaking, privatization is between rulemaking and policy
making that aims to change the authority or the legal form. To observe
the principles of materiality, the legislators must determine whether,
under what conditions and to which degree the decision of privatization
is admissible. With respect to the independence of administration, the
obligation of self-evaluation is suitable.

* Assistant Professor, Department of Law, School of Law, Ming Chuan University.
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S. 119 (134).

147 Dirk Ehlers, Das neue Kommunalwirtschaftsrecht in Nordrhei-Westfalen, NWVBI.
2000, S. 1 (2).
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152 Werner Hauser, Die Wahl der Organisationsform kommunaler Einrichtungen, 1987,
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167 Folker Gunnar Schuppert, Die Erfillung Offentlicher Aufgaben durch
verselbstdndigte Verwaltungseinheiten, 1981, S. 125 (125 f.); Dirk Ehlers, Verwaltung
in Privatrechtsform, 1984, S. 293.

168 i %% 530~ SO 2 72 H 612 FT 2 FE e -

169 Wilfried Erbguth/Frank Stollmann, Erfillung offentlicher Aufgaben durch private
Rechtssubjekte? — Zu den Kriterien bei der Wahl der Rechtsform —, DOV 1993, S.
798 (804).
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170 Erbguth/Stollmann (Fn. 169), S. 804.

171 Otto Bachof, Die Dogmatik des Verwaltungsrechts vor den Gegenwartsaufgaben der
Verwaltung, VVDStRL 30 (1972), S. 193 (233).

172 be A T XA B 3% 56 o

173 Wolfgang Graf Vitzthum, Gemeindliche Grenze der Privatisierung kommunaler
Wirtschaftsunternehmen, AGR 104 (1979), S. 580 (590); Schuppert (Fn. 167), S. 126.
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Privatrechtlich organisierte 6ffentliche Verwaltung, NJW 1984, S. 449 (452).
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178 Erbguth/Stollmann (Fn. 169), S. 803 ; % 4 ¥ (3£177) F.263 -

179 Thomas Mann, Die 6ffentlich-rechtliche Gesellschaft, 2002, S. 159.

180 Hauser (Fn. 152), S. 165; Miiller (Fn. 4), S. 331.

181 §§ 18,26 BHO/LHO, § 87, 96 IIl BWGO.

182 R ¥ ¥4 5150% o
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184 OVG NW, NVwZ 1995, 1238 ff.; Friedrich Schoch, Rechtsfragen der Privatisierung
von Abwasserbeseitigung und Abfallentsorgung, DVBI. 1994, S. 1 (9).

185 p %4 2 &1 FXF 54 W %L | Landeshauptstadt Dresden, Vorlage Nr.: V1295/11,
unter: http://xn--bndnis-fr-krankenhuser-i5b27cha.de/wp-content/uploads/2011/10/
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V1295 11_Variantenvergleich. pdf. S. 8, 19-41.

186 Helmut Schulze-Fielitz, Grundomdi der Aufgabenwahrnehmung, in: Hoffmann-
Riem/Schmidt-ABmann/VoBkuhle (Hrsg.), GVWR, Bd. 1, 2006, § 12, Rn. 110; Weif3
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