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An Empirical Study on the Issuance of
American Presidential Signing
Statements and Relevant Judicial
Judgments

Chi-Ting Tsai*

Abstract

This article looks at empirical data to explore the conditions under
which the U.S. President issues presidential signing statements, and the
conditions under which the courts regard presidential signing statements
as a source in statutory interpretation. The main result of the empirical
model, based on the positive political theory of law, shows that when
policy preferences between the President and Congress are consistent,
the probability of issuance of signing statements increases. In addition,
when the statement of a median congressional member is clearly
consistent with the presidential signing statement, the courts may regard
it as one of the statutory interpretation sources. There are two main
implications of this empirical research. One is that presidential signing
statements have informational function and may reveal partial policy
differences between President and Congress. The other is that the courts
seem to regard presidential signing statements only as a secondary

source in statutory interpretation.

* Assistant Professor, Department of Political Science, National Taiwan University.
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Hamdan v. Rumsfeld, 548 U.S. 557 (2006).

1d. 566.

United States v. Lopez, Alfonso Lopez, Jr., 514 U.S. 549, 561 (1995).

Presidential Signing Statements Act of 2007, S. 1747, 110th Cong. (2007). % R §
1 B2007E K TR ERFEME ) TR 220094 £ =k AR AT
% % - S. 845, 111th Cong. (2009).

5 O MWHUMMNFEESEPE 2 T & 0 see PHILIP J. COOPER, BY ORDER OF THE
PRESIDENT 199 (2002) (“An announcement made by the president to identify
provisions of the legislations with which the president has concerns.”).
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6 See Statement on Signing the Department of Defuse, Everything Supplemental
Appropriations to Address Hurricanes in the Gulf of Mexico, and Pandemic Influenza
Act of 2005, 42 weekly Comp. Pres. Doc. 425 (Mar. 9, 2006).

7 See CHRISTOPHER N. MAY, PRESIDENTIAL DEFIANCE OF “UNCONSTITUTIONAL” LAWS:
REVIVING THE ROYAL PREROGATIVE 73 (1998).

8 153 CONG. REC. S. 8744-45 (daily ed. June 29, 2007) (statement of Sen. Specter).
American Bar Association, Task Force on Presidential Signing Statements (Aug. 23,
2006), http://www.americanbar.org/content/dam/aba/migrated/leadership/2006/annual/
dailyjournal/20060823144113.authcheckdam.pdf.

10 Id.
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11 See Christopher S. Kelley, The Unitary Executive and the Presidential Signing
Statement (2003) (unpublished Ph.D. dissertation, Miami University), available at
http://rave.ohiolink.edu/etdc/view?acc_num=miamil057716977 (last visited Nov. 21,
201
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13 See MAY, supra note 7, at 73.

14 Id.

15 Id.
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H - ¢ ®;XF 3 > American Presidency Project, http://www.presidency.ucsb.edu/
signingstatements.php#axzz106aXolnU (last visited June 1, 2011).

17 George Bush, Statement on Signing the Futures Trading Practices Act of 1992 (Oct.
28, 1992), available at http://www.presidency.ucsb.edu/ws/index.php?pid=21696#
ixzz106¢jMEC (last visited June 1, 2011).

18 MAoBERERFEP T o PHNER iy 2@ Eavip B4 > @ d
EEFHEP T ERR G o See eg., Neil Kinkopf, Signing Statement and Statutory
Interpretation in the Bush Administration, 16 WM. & MARY BILL RTS. J. 307 (2007);
COOPER, supra note 5, at 203-04. 7 B 38 p F /24 > see Clinton v. City of New
York, 524 U.S. 417 (1998).

19 The Legal Significance of Presidential Signing Statements, OP. OFF. LEGAL COUNSEL
(Nov. 13, 1993), available at http://www.justice.gov/olc/signing.htm.
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20 See, e.g., Frank B. Cross, The Constitutional Legitimacy and Significance of
Presidential “Signing Statements”, 40 ADMIN. L. REv. 209 (1988); Kathryn M.
Dessayer, Note, The First Word: The President’s Place in “Legislative History”, 89
MIicH. L. REV. 399 (1990); Marc N. Garber & Kurt A. Wimmer, Presidential Signing
Statements as Interpretations of Legislative Intent: An Executive Aggrandizement of
Power, 24 HARV. J. ON LEGIS. 363 (1987); Brad Waites, Note, Let Me Tell You What
You Mean: An Analysis of Presidential Signing Statements, 21 GA. L. REV. 755 (1987);
William D. Popkin, Judicial Use of Presidential Legislative History: A Critique, 66
IND. L.J. 699 (1991).
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24 See Peter L. Strauss, Overseer, or the “Decider”? The President in Administrative
Law, 75 GEO. WASH. L. REV. 696, 715-18 (2007); see also Curtis Bradley & Eric
Posner, Presidential Signing Statements and Executive Power, 23 CONST. COMMENT
307, 341-42 (20006).

25 Bradley & Posner, supra note 24, at 331-33.

26 See KELLEY, supra note 11, at 90-91.

27 President’s Statement on Signing H.R. 2863, 10 Weekly Compilation of Presidential
Documents 1971 (Dec. 30, 2005), http://georgewbush-whitehouse.archives.gov/news/
releases/2005/12/20051230-8.html.
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28 Hearing on Presidential Signing Statements Before the S. Comm. on the Judiciary,
109th Cong. (June 27, 2006) (statement of Michelle E. Boardman, Deputy Assistant
Attorney Gen., Office of Legal Counsel, Dept. of Justice).

29 See COOPER, supra note 5, at 203-06.

30 524 U.S. at417.

31 See Christopher S. Kelley & Bryan W. Marshall, Assessing Presidential Power:
Signing Statements and Veto Threats as Coordinated Strategies, 37 AM. POL. RES. 508
(2009).
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