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— AR EBIE S LA HIETZ RS » KR EBHH E
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& A @ pEr B 220 ) ZBASORE - i T REEE HEE
ZMIET ) —FEX tﬂfﬁﬁ’\ﬂall689fﬁﬁ’ﬁ EFEEE » RSB E—ET
Ry Beldl] 2 BT DLEEEE (-8 H R 2 ST » 2Ry TR 1685 AYIMIE
¥ (Bloody Assizes) 12EIFAHA> - LB E RIS

8fhk j\%k)ﬁﬁ’ﬁﬂﬁ’ﬂ W S BIFRS A = Be B 19724 Z Furman v,
GeorgiaZSfe® + BARL T — BT FIA B 275 b T8l B IS 2 &

EIERREL o BOHERR T 2R IR IRES H B SN - SRR
F’JF&F iz 1] (excesswe) IS Eﬂ(ﬁﬂﬁ#ﬂ%ﬁﬁﬁum_ﬁ Je £ R HLAT AR
2~ SERIFEIEIR AN (proportionality ) © + DU B HIEIESEH i 7
Z %M (noncapital cases) FRANIAIEFE™ » 7R 32 BRI e st
FESRAE AT A FHRZ R e Z BT RmEE Bl -
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59 William Hughes Mulligan, Cruel and Unusual Punishments: The Proportionality
Rule, 47 FORDHAM L. REV. 639, 640 (1979). B **# b s B % 2| f) 2 F 457
¥ % ! Charles Walter Schwartz, Eighth Amendment Proportionality Analysis and the
Compelling Case of William Rummel, 71 J. CRIM. L. & CRIMINOLOGY 378, 378-82
(1980). B+ % BB 2R 2 413 5 2 $ 8152 #3742 > 7L : Meghan J. Ryan,
Does the Eighth Amendment Punishments Clause Prohibit Only Punishments That
Are Both Cruel and Unusual?, 87 WASH. U. L. REV. 567, 573-80 (2010).

60 See Furman v. Georgia, 408 U.S. 238 (1972).

61 H AR R RELAFE G Z@FLEAED GIRPIRA > s B 7)4p
TR Ry o

62 FRBNE G FIils A B LT AR o ISR R AT Y o 0
T B X EA i 2 RARE 2 P> ¥ A Rachel E. Barkow, The
Court of Life and Death: The Two Tracks of Constitutional Sentencing Law and the
Case for Uniformity, 107 MICH. L. REV. 1145 (2009).
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S R b o OB A S 1B R 51, S 211866
EHPervear v. Commonwealth of MassachusettsZ2® » 1E2522r »
2 PR Ry AR BB 2 AT TR A B P R e O RS AR, » TS
B HIBES03ETT 2 814 R 3 (M A A48 s il iR i — R &1
CUBDERE BN HAEE - RN BB E SR S R
HES - MERB RS ERET - EREBHE RN B g
CUEA R ER - fAEA RN MM (dicta) » 33
HEREIGMRRE © B EEE 2IET - B EE S SN
o BIAEINTT R o o s -

ST 51 1 - BT PP JL N 2 B + £ Stephen Field Aci:
BAEO Neil v. VermomtZfZ RNRIE R B G IR « 24&ms
O Neil (I FF = 7 i B2 N B B AEAR R 30720 + T 30 e 57050
(F20ETT 2 S - W ERE497 9625 7T 2 ABIFE T 5 s k=7
(I ET 4 R B A HIBIRAS (3T 1 2570 » MO g IR As 1%
19.914°K + JRENS544E204 K 2 FIHEAY « Field e H R R & REF £
0 B ERIL TR A EEER RS A i - HT
2 HIEHL G LARZBIE - HHFTZ RS2 SR N B 5
B (Bt e BRI SR 2 A SR ERAT Y R
PRI BT M S LS A « ISl - SRS LY

63 See Pervear v. Commonwealth of Massachusetts, 72 U.S. 475 (1866).

64 “...a fine of $50 and imprisonment at hard labor in the house of correction, during
three months.” Pervear, 72 U.S. at 476.

65 Id. at 476-78.

66 £ RINE 2R 052 % 140% F1868F 4 i iF 0 ¥ F R NEF E Rk 21962
& chRobinson v. Californiak ® > #iB % RBNE AR B iE2 51415 ¢ chp § 2
BARRIER A RE RN RBE R R TP FIVIERLFE -
See Robinson v. California, 370 U.S. 660 (1962). s % ¢ ffém &2 -

67 Pervear, 72 U.S. at 480.

68 See O’Neil v. Vermont, 144 U.S. 323 (1892).

69 Id. at 330.

70 Id. at 339-40 (Field, J., dissenting).
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1E1910%E 2 Weems v. United StatestZZ{EH » BiiiftField IEEH
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1545 Cadena B 11 4:4,000532 7 = Cadena B850 A JE R 8 52 45 1%
(hard and painful labor ) > H 2FEACETF58 K MIEE - S5 05GEAE A
TEWHE) - LB ARMESEE  KBHESH (SHREAHE 2
B NGRS RZEUFER (EREIERERAT - AREER
BHEE - IER SR R B ERES) T  EEW RS ER
FoT o T T ST B S 20 IR A & 5 S A A B L Y B g
( graduated and proportioned to offense ) ° B E FE ke - 5
AR ZE R B A D FR T £ H B Cadenal i 5 » 02 ELTHIBAERE « 45
Bt - DURII RS - ZEB RS ER R TR N B E
PR s s T -

HEREE R0 O E FEAR 0 1 T HAC B S B RE P 2 2 T
A BUARGEAITAS 112 TS S A o 1 2 B ey o - (H 5]
b0 B P R B AE Weems FI R B FRARFGHY « T PSR g H o> A 2
AT g P ihe Flpt - BRAIZATUER 0 AT R SR
Foom 2 REIEY A RS RAGEL L L HR o SR AFE

71 “...against all punishments which by their excessive length or severity are greatly
disproportioned to the offenses charged. The whole inhibition is against that which is
excessive either in the bail required, or fine imposed, or punishment inflicted.” See id.

72 See Weems v. United States, 217 U.S. 349 (1910).

73 Weems,217US. at358. A% 34 w2t g » FREEF OAFRAEAY o

74 Weems, 217 U.S. at 364-65.

75 Weems, 217 U.S. at 367.

76 Schwartz, supra note 59, at 384-85.

77 Malcolm E. Wheeler, Toward a Theory of Limited Punishment: An Examination of the
Eighth Amendment, 24 STAN. L. REV. 838, 839 (1972).
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™ EEH RS R E BB - R E B CE
Bl U AR TS - BRI E A - (AR
R N o BIRHEE ) - (HAIE M H A RIERE R
HOME T SR Z IR A A - DT R st 3
FATE B T BBt R g b 2 e » TSR PLM (S S e
P IEE 1T EHAME (evolving standards of decency ) » ZRPEFUA AR
E B -

B2 1F 2 PR R 35 B W 5 7 v B 16 ST BB 8 o 2 I EB R
FE R E R HIE R — B+ S Weems 2P T ST O SEIAH
FEZ TR R — A - AR R P
& « BIAIAEBadders v. United StatesZ2r™ » fs5 R 2 RHKIT 27
EZTh  PHESEETR7,000E T2 514  HEEETRS
(B SR B R T SRR E B IEI L R - SR
FRIEZ BR R E —5d - R REE K Weems K © SB4UNERobinson v,

78 Weems, 217 U.S. at 373.

79 Id. at 378.

80 See Trop v. Dulles, 356 U.S. 86 (1958). &% } +7 A Flgiprilpam w E £ % ey 2
FAEFRNEL > FP L ZEFBEZ A c FRBAEF2RVE L LT
o fEE BT E AR [ AFFNHEIAE AL AE
KA E AN LA S - R R E RIS R H i §86
2R o

81 “The basic concept underlying the Eighth Amendment is nothing less than the dignity
of man.” Id. at 100.

82 Id. at 100-01.

83 See Badders v. United States, 240 U.S. 391 (1916).

84 AR E I 2 o (FRTH > & Ao B mSE A E 1,000 A8 & o A2 Rt o B
£R &3 57,000 & o See id. at 393.
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85 A H|id-eh- IB z = 2r«&r%ﬂf—;},§,\3% rﬁﬁrﬁ;}lj”’f %o W AT RIE- 22 N
AfEE B ¥ 2 &) o | See Robinson, 370 U.S. at 667.

86 Id. at 676 (Douglas J., concurring).

87 See Powell v. Texas, 392 U.S. 514 (1968).

88 See Ingraham v. Wright, 430 U.S. 651, 667 (1977).

89 Richard S. Frase, Excessive Prison Sentences, Punishment Goals, and the Eighth
Amendment: “Proportionality” Relative To What?, 89 MINN. L. REv. 571, 573-74
(2005).

90 See McDonald v. Massachusetts, 180 U.S. 311 (1901).

91 See Graham v. West Virginia, 224 U.S. 616 (1912).
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B SEAE19804E K Rummel v. EstelleZ&rf’ » SEBHHS B b sl
Sy N R = 5 2 2300 o 58 I 35 B AT 7 B I IS BB 8 I 2
T o ARG S HT G R F R ERHOR AT B it 7 S R S TR
FITH - R B TR (B S0 T L E s S e i i
T - #4881 T SE HT 2 2% B R BE R A H Bk A0 Furman v,
Georgia™ ~ Gregg v. Georgia "HlCoker v. Georgia® » FiREF(
FISTERFTIL T 2 SER R I - (B8 R BT [FumanZE s
FE o 2R T TSR AR ST R I S ERRE - FiERENE - [N
RIEMITE 2R AIENE - BEE T2 ARSI AT REN: - RS &
TR AR » WA RSE R B AR - AR P S
Bt o %8S RAG RS | HAE Badders 2 B » S0R R IR
THRITERHE - ST D EEHEE - EEEREE
B 6 SO 81 HI o B TR B R FIB R 2 L - TR
B A A TEAE PRI RS BT R A T8 AURR
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92 See Rummel v. Estelle, 445 U.S. 263 (1980).

B REPFEVZIEERLRT S FLAPIKERP B A E R AR
& & 8 42 o Id. at 264.

94 v AL 120755 A0 2P ArTis S AUE T £ 35229115 & o Id. at
265-66.

95 See Furman v. Georgia, 408 U.S. 238 (1972).
96 See Gregg v. Georgia, 428 U.S. 153 (1976).
97  See Coker v. Georgia, 433 U.S. 584 (1977).
98  Rummel, 445 U.S. at 272.

99 Id.at274.

100 [d. at 274-76.
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FEHZEELEN'” - Flt » S8E R - BB R
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ZE 5, (exceedingly rare) HRITTT » A HEEL 25T K& 2 SR TFIRHE
SRS EHHE RS TR R A -

B R e ML A RS T S 1T 8 R IR
2 RERBIATLIEE - EARIERE ZE R R DATEFIAE Bl &
L3 o ARTTE 1983 4E /Y Solem v. HelmZErh » H R T 975
B'Y - s RE SRR fE S RE=MILRZEALE
GRS~ — R - —RAEE - DU — Ol AR T — 3R
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101 See Hutto v. Davis, 454 U.S. 370 (1982).

102 [d. at 371, 380.

103 Id. at 373.

104 [d. at 374.

105 See Solem v. Helm, 463 U.S. 277 (1983).

106 [d. at 279-80.

107 g predfte V2 Re > - 5Ehz 7| RELEDPHZ25000% ~F & > 2
M E ﬁ,pﬁjq—%‘ ? BB o Id at 281-82.
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AFEHE B EE R I PR E R Bl R - 17 HAC RIS BARE ARt
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( greatly/grossly disproportionate ) '*°

Powelli# & 57 » EFTE 1 E LR BT8P ER
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510 (BPowellth Y » (RiERummel 2 FAR » FETRIELE fhfide >
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EAERD FAGIRIUT » A BE B 25 A R 5 52 T e o s
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IS 8 15 SRIRE e I I S A » PR A = (2 1
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108 Hutto, 454 U.S. at 375.
109 Solem, 463 U.S. at 284-85.
110 [d. at 286, 288-89.

111 Id. at 289-90.

112 Id. at 290-92.

113 Id. at 293-94.
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1E19914E (- Harmelin v. MichiganZ®'"" s SolemZE )& FFEHN
EEEEE o ARUEH S R A T E 6507 b By v A0 i 11 45 ) B 1A
EHEREHE  SUERAT B — BT REE 22
Antonin Scalia K{E'E R Solem ZZ B L ESERY » FHBIBFFLE LS
B S R T B FE A 1 FE el H B SRS s
FEIEASIE S Bk - BIRFMER A S E R R 20k - e
MR DIERE - ML E S AD R EEEE R A Al - 5
W EFART - W B ST SR R A e SR B SR B AR E N B e
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114 F g fe 4y e

115 Solem, 463 U.S. at 295-300.

116 v = 38 Z L& 1+ 4 1978# £ W0 % - v b 23772 1z Carmona v. Ward%
% #& 11 (Carmona v. Ward, 576 F.2d 405, 409 (2d Cir. 1978)) » %k 3t 70
HA SRS g8 PRAAE 2 EE2 8% o ME PRI MAREE 2 il dEcert.
denied, see Carmona v. Ward, 439 U.S. 1091 (1979). 48 & 4% ¥ 2 : Mulligan,
supra note 59, at 645-48.

117 See Harmelin v. Michigan, 501 U.S. 957 (1991). A 2424 23 = » e 5 2 ME R
P R M E AR B R LR R gt - B o

118 Id. at 961-95. &5 & E ¥ (unusual) fPPEl 13 > 3n 5 i 2 & 5% 7
Xt pld ke XA 0 R ARISESERCFEY R RE 0 Fla N i a2
P2 = FRA 5 PTILR L B2 A I A AR R E R ARAE B B
THWALE B2 A L FE £ > 3% John F Stinneford, The
Original Meaning of “Unusual”: The Eighth Amendment as a Bar to Cruel
Innovation, 102 Nw. U. L. REv. 1739, 1819-20 (2008).
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S DL 2 R IR KPS B .2 06 I I R R AR
TidRERE 5 = SEEH S E ER E  S R IE A B U A R T —
FEFPISTEE SR © =« ELRAI IR IZERE - & N TH S SheffI B R e
ZARFEERE S s VY~ TEFIRE R S A R vl AR - R
BEARET B MR R AR IE] - (B A S T o (T PR R
AEEREE R EVUERTE » AR - SRR
{6 ST A 8 16 USE 11 B SR P A B L9 2 3R 57 - Kennedy
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] R P 7 TP A 4 AR [ ] o 5 s R o SR A
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U RIE R - IS ERg s a8 - HpAEE
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HarmelinZ5 BR800 RO R T N EEBR e » (B AR
FH 70 R 35 B Wk IS 78 R 1 {16 S8 8 A5k F 7 HR Al AN L & SR THIAH e I
HI] » A1 Scalia k&, William Rehnquistifi {17 A7 E 2 7F ; Kennedy?
(6] & L2 R S22 SR P AR JE R R SR &ttt » 21T A 53 91 Sandra
O’Connor FzDavid Souterfi{i7 A E A Kennedyft 75" - sEfEG

119 Harmelin, 501 U.S. at 997-1001 (Kennedy, J., concurring).

120 d. at 1005 (Kennedy, J., concurring).

121 Id. at 1009-15 (White, J., dissenting).

122 A% Scaliax 2 F A4 - X B ST
Rehnquist, O’Connor, Kennedy * Souter# 7 i+ ;% ¢ ¥l » it

wi\4

84 > 5 Scalia,
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Ewing R EINAZI =R LR - HEE S KRBT
FESTERTE} - LR AN AR fE AR s =2 = B (R - 1w
WK =IREZ A fEHATE - HZERRm25 4 DL _EJHIHAA ] FRGE (EokE -

ER R EIRRRE A RELH] - B B3R - AHDISHE4. 2 LB
B F3RF - {HS5{7H7 50’ Connor ~ Rehnquist » Kennedy3s 3117 A
EE [FIHE [E] R FH R A A AR AR SR AHE 22 R
(plurality opinion ) ; Scalia 5z Clarence Thomas Ry {17 A5 B HIEZ A H AR
fram AN FEEERE - A A RRERSE - SURERBHAESE
MBSO 8RN E SR FE 2 Z3K © O’ Connor KRB Ry AN
HRFZE > WiERH T Kennedy tF Harmelin 2 15 [F) 2 7 & R R & SE
THIRE i B BN - BROR & R W R BR AW R E < M ST B G - iU F AL
(incapacitation ) ~ BfifH ( deterrence )  JE# ( retribution ) (&4
(rehabilitation ) #A] DURRHHZ IEE LIRS - THEBRILEE 2

@]%""%«‘zfﬁﬁﬁﬁé 58iE*r & 3 #Bi;%}ﬁvﬂ WHIRA > B 7 F ScaliaZ
Rehnquist® i+ 2§ F o Kennedy‘< PES ul‘ﬂ dMATFHNEZAE T3
O’Connor % Souterr"i BAEF A o d SFEF 2R ARE M T g I
Az B A TR oo A F - Mg TEEIH S ?ﬁ—‘k L% = oo See, eg.,
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under the Eighth Amendment, 77 1oWA L. REV. 1927 (1992); Scott K. Petersen, The
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123 See Ewing v. California, 538 U.S. 11 (2003).
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Lewis, The Cruel and Unusual Reality of California’s Three Strikes Law: Ewing v.
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81 DENV. U. L. REV. 519 (2003).
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128 Id. at 42-47.
129 See Lockyer v. Andrade, 538 U.S. 63 (2003).
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131 Id. at 69-70.
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136 See, e.g., Kennedy v. Louisiana, 554 U.S. 407 (2008).
137 See Roper v. Simmons, 543 U.S. 551 (2005).

138 See Atkins v. Virginia, 536 U.S. 304 (2002).

139 Graham, 560 U.S. at 68.
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258 CF #0502 S A7) 52941 (20212£9A)

A - R DA SRR R I R e - g R E B BT TSR 2
ST B T A o Stevens KIEH BIfF LR [F S R EWE
BT R E B TR R E B B RS » I
THESCR RO (RIE G ETS SN - RS T HpI R ST - HIA%E
FRlBEES 2 - HEEFHRIHIREIIE - (R Rl - B LA
R B R AR E R - BRI R R H sk
B - I EE RIS SRR (broad) HOTEFIAHMERAN - 4
FrE TS B RE S B2 - mawiE - ML e RmeE"

FHEwingZE IR » B T ScaliaBi Thomas /i (o7 A B B 7 FE AT
JEJF RIEIET H Y _EFGE R R R R Emm s - HEr R E » B
JEHA 281 R.AJO Connor ~ Rehnquist 5z Kennedy » V2D 8= A,
HYStevens ~ Souter » Ginsburg 5z Breyer * )55 S FHIAH e [ Q1] B U
PH ~ EFEEEIEEIRER (nonretributive ) . JHIETHHE 3l A AH
Az - S HENE TRTAHE R AR T T B ORAe s % - (B2
SAFARVERE IR IR AEE - ME LB RS MET B N ERSE
THIFRFER AR ES TR A - S AR RE B2 T & be e A e
IR E RS SN A EZ R - MU EEOEREIRBHER T
BRI - R aEhER e FA R E AR R EEST -
It - TG EAIEHIAE R A R 2 BAfR - hRR RS E— ST -

(=) BILLZT2Z %240 R
[ e AR R T ESEET (just deserts ), PG > HETEE [

"IEEES ) - ERNEATRRILSEEIEZ EIRE  UTREEE - Al
BETBEE - TEIRNTT R ABIE T - IR AT REZ 1T
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161 Youngjae Lee, The Constitutional Right Against Excessive Punishment, 91 VA. L.
REV. 677, 699-704 (2005); Wheeler, supra note 77, at 846.

162 Stephen T. Parr, Symmetric Proportionality: A New Perspective on the Cruel and
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Tip R —B2 '™ PE okl S0 - SR LR 13 ALt HI
SRR © SEEmNT BRI s S M Bl
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183 John F. Stinneford, Dividing Crime, Multiplying Punishments, 48 U.C. Davis L. REV.
1955, 1988 (2015).

184 Jill Hunter, The Development of the Rule against Double Jeopardy, 5 J. LEGAL HIST.
1,4 (1984).

185 Stinneford, supra note 183, at 1989-90.

186 Carissa Byrne Hessick & F. Andrew Hessick, Double Jeopardy as a Limit on
Punishment, 97 CORNELL L. REV. 45, 50-52 (2011). Rp @ v & : 3@ iF (3¢
21) > F63-65 -

187 See Helvering v. Mitchell, 303 U.S. 391 (1938).
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188 Id. at 399.

189 Id. at 402.

190 United States v. Halper, 490 U.S. 435, 447-51 (1989).

191 Department of Revenue of Mont. v. Kurth Ranch, 511 U.S. 767, 777 n.14 (1994).
192 Id. at 769 n.1.

193 Hudson v. United States, 522 U.S. 93, 101 (1997).
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194 [d. at 99-100.
195 See Ex parte Lange, 85 U.S. 163 (1873).
196 Id. at 163-65.
197 Id. at 169-70.
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198 Id. at 173.

199 See Benton v. Maryland, 395 U.S. 784 (1969).

200 Id. at 796-97. R 3t ik T v B EE % (retrial) Bp ¢ 3 B2 HH 0 &
FEF e R 2mge u-E LK EF (5321) 0 1852220

201 See North Carolina v. Pearce, 395 U.S. 711 (1969).

202 Id. at717.

203 See, e.g., United States v. Wilson, 420 U.S. 332, 343 (1975).
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204 Kurth Ranch, 511 U.S. at 804-05 (Scalia, J., dissenting); Hudson, 522 U.S. at 106
(Scalia, J., concurring).

205 See Gore v. United States, 357 U.S. 386 (1958).

206 Id. at 387-88.

207 Id. at 390-91.

208 Id. at 392-93.

209 Brown v. Ohio, 432 U.S. 161, 165 (1977).
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By B S BB B BOEHETER - R E
PearceZe 2 S5 » FNHIAE (1 €8 5 5 [ B A | 3] — P SR AT
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210 See Albernaz v. United States, 450 U.S. 333 (1981).

211 See Blockburger v. United States, 284 U.S. 299 (1932).

212 Id. at 304. B **Blockburger testz_ 3-imi P B8 HE > 7 L 1 3 2wy -
TRz 2R (3121)0 £26-30; %M F (3321) 0 F67-69

213 Albernaz, 450 U.S. at 337-39.

214 Id. at 343-44.

215 See Missouri v. Hunter, 459 U.S. 359 (1983).
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R H A I SR © R BT « DR I E R Y
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216 Id. at 365-66.

217 Id. at 368-69.

218 See Ohio v. Johnson, 467 U.S. 493 (1984).
219 Id. at 494.
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TEEBIRFRE A DSR2 - e R R el - APk 2
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220 Id. at 499-500, 502.

221 B9 g bACK £ BE B G IEAPF > James Madison ¥ € &2 b & 47 AT
Lo @ ptR . A Ex parte Langek @ it it R o See Halper, 490 U.S. at
440.

222 FRWAE S G ER R HE S XA BARA REFE S 31V £
B2 E w2 > 2550 F 19 (2007# ) -

223 See Moore v. Missouri, 159 U.S. 673 (1895).
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VYRGBT R E BT EINEIEE (Pennsylvania Habitual Criminal
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224 [d. at 677-79.

225 McDonald, 180 U.S. 311, at 312.

226 Graham v. West Virginia, 224 U.S. 616, 623 (1912).
227 See Gryger v. Burke, 334 U.S. 728 (1948).

228 Id. at 732.

229 See Oyler v. Boles, 368 U.S. 448 (1962).
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230 Id. at451.

231 See Spencer v. Texas, 385 U.S. 554 (1967).

232 FEPFAALH LA > R ALY REEN BT - KRNz m g
BFEBVEE AR AR P %2 o Seeid. at 559-60.

233 See United States v. Rodriquez, 553 U.S. 377 (2008).

234 4. at 380-82.
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235 [d. at 382-86.
236 [d. at 393, 400-01.
237 See United States v. DiFrancesco, 449 U.S. 117 (1980).
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241 DiFrancesco, 449 U.S. at 149-50 (Brennan, J., dissenting).

242 See Monge v. California, 524 U.S. 721 (1998).




276 CF #0502 S A7) 52941 (20212£9A)

e - MEEREMNE - KNIt A — OIS BN EE
B » RS (- R R IR B Y o AR R TR ET S
(aggravating factor) » HEERHHEFFREEE] - WEHRAGHENK
2 LEEE R SER o A 0 2 E R RO R b T
SLEHHES 28 F3R 5 s FERE Mg EIE s - mERERER
BREE M WA Z Y « R - KRTRHE R E IR
B8 FHI AR HH B 1 7 FR A0 3R e ok o T e [ 2 R - Ui E 7R
P

SN ,1)%%51‘ : E}“Zaﬁﬂ.ﬂ %ﬁg#i %i}%xﬁf}g’ﬂq

(=) FPrAsE- J°% 40 )

B EIE T AR E USRS - (R RIS R E
W ES R E RS NIRRT DR RET -, —
H - AEBEETE - 52 - DIETIRIE R R SEE R ST - S5
EARTIR R IR~ R R R o GSHERTIRE S T4
INEET - FHEE (AEINEETNEERSES b SRR B ERIERE
S E R E - SRR e b FA - (Rt - Scaliak
%*%ﬁﬁ@ﬁ%fl%% &&—ﬁ@ﬁmﬂﬂ—ﬁwéﬁﬁ

— TRAN A5 B DL TR R R A I e IR ET iR
E@%ﬁﬁﬁrmm

HR - FREEIUIRESRIBGETEREZRIE - KB R
b bR TR TEE SN - MoK B ASE A E IR AR

BIHE HHUH

243 p o aveE - b o £ Ak 2 2|42 B 0 see Bullington v. Missouri, 451 U.S.
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247 Rodriquez, 553 U.S. at 400-01. (Souter, J., dissenting).
248 Ewing, 538 U.S. at 30 n.2.

249 Id. at 28.

250 Hessick & Hessick, supra note 186, at 74.
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Constitutional Limitations on Sentencing
Enhancement for Recidivists:

Lessons from the United States

Mao-hong Lin*

Abstract

By comparing with the Eighth and the Fifth Amendments to the
U.S. Constitution, this article reviews Taiwan Judicial Yuan
Interpretation No. 775 and discusses the constitutionality of sentencing
enhancement for recidivists as well as the nature of constitutional
principles involved herein. This article finds that the principle of
culpability, with the penological theory of retribution as its basis, contains
foundational concepts that correspond to U.S. theories, such as: culpability
as a prerequisite for punishment, punishment imposed for the offender
only, punishment in proportion to culpability, and culpability as an upper
limit to punishment. This article also finds that the rule against excessive
punishment is subordinate to the principle of proportionality and utilizes
utilitarian penological theories as its theoretical basis for stressing a
reasonable and necessary relation between purpose and means. The
concept of excessive punishment mentioned in the Interpretation No.
775 shares similar ideas with the narrow proportionality principle in the
Eighth Amendment, and thus the criteria and tests developed by the U.S.
Supreme Court could be useful reference for us. On the other hand, ne
bis in idem (the restriction on multiple sanctions against the same illegal
conduct) and the Double Jeopardy Clause could be viewed as equivalent
in the field of criminal law; both protect against multiple prosecutions,
trials, and punishments for the same offense. Accordingly, this article
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further finds that the second part of Section 1 of Article 47 of the Taiwan
Criminal Code has contravened the principle of culpability, the rule
against excessive punishment, the principle of proportionality, and ne bis
in idem; additionally, the first clause of Article 48 of the Criminal Code,
and Section 1 of Article 477 of the Taiwan Code of Criminal Procedure
allowing sentencing enhancement on recidivists in a different procedure,
also violate ne bis in idem.

KEYWORDS: recidivist, sentencing, retribution, deterrence, rehabilitation,
incapacitation, the principle of culpability, the rule against
excessive punishment, proportionality, the double jeopardy
clause.




