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1 Masterpiece Cakeshop, Ltd. v. Colo. C.R. Comm’n, 138 S. Ct. 1719 (2018).
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2 303 Creative LLC v. Elenis, 143 S. Ct. 2298 (2023).
3 Masterpiece Cakeshop, 138 S. Ct. at 1740-48 (Thomas, J., concurring).
4 Id. at 1723-26 (majority opinion).
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Id. at 1723, 1727.

Id. at 1729-32.

Id. at 1733-34 (Kagan, J., concurring).
303 Creative, 143 S. Ct. at 2308-10.
Id. at 2321.
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10 Id. at 2341 (Sotomayor, J., dissenting).

11 Id. at 2318 (majority opinion).

12 J830 3 2 4o BORFRZ #TiE (T enfF € 12w AR > % B Adam J. MacLeod, The First
Amendment, Discrimination, and Public Accommodations at Common Law, 112 KY.
L.J. 209 (2023-2024) -

13 “All persons shall be entitled to the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, and accommodations of any place of public
accommodation, as defined in this section, without discrimination or segregation on
the ground of race, color, religion, or national origin.” 42 U.S.C. § 2000a(a) (2018).

14 42 U.S.C. § 2000a(b) (2018).
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15 Janus v. Am. Fed’n of State, Cnty. & Mun. Emps., Council 31, 138 S. Ct. 2448 (2018).
AEzwme o SRFRE S L EFRELIP I — M E RWNEF E R
AR AL s E A FEEHE 5 1058 - F1-55 0 2018+# o

16 Nat’l Inst. of Fam. & Life Advoc. v. Becerra, 138 S. Ct. 2361 (2018).

17 Robert Bork, Civil Rights — A Challenge, NEW REPUBLIC, Aug. 31, 1963, at 21, 22.

18 On This Day: Senate Rejects Robert Bork for the Supreme Court, NAT’L CONST. CTR.
(2023/10/23), https://constitutioncenter.org/blog/on-this-day-senate-rejects-robert-bork-
for-the-supreme-court.

19 Ashley Killough, Can Rand Paul Break Past Controversy over Civil Rights Act
Comments?, CNN (2014/07/02), https://edition.cnn.com/2014/07/02/politics/rand-
paul-civil-rights-act/index.html.
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20 Richard A. Epstein, My Rand Paul Problem, HOOVER INST. (2014/02/03),
https://www.hoover.org/research/my-rand-paul-problem.

21 Samuel R. Bagenstos, The Unrelenting Libertarian Challenge to Public
Accommodations Law, 66 STAN. L. REV. 1205, 1207 (2014).

22 David D. Cole, “We Do No Such Thing”: 303 Creative v. Elenis and the Future of
First Amendment Challenges to Public Accommodations Laws, 133 YALE L.J. F. 499,
501 (2024).
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24 Hudson Cnty. Water Co. v. McCarter 209 U.S. 349, 355 (1908).
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26 Richard A. Epstein, Public Accommodations Under the Civil Rights Act of 1964: Why
Freedom of Association Counts as a Human Right, 66 STAN. L. REv. 1241, 1271
(2014).

27 Id. at 1247-49.
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28 Id. at 1249-59.
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F 19643 482 F (S ¢ » % B 4rJames M. Oleske, Jr., Law Office History and
the Unrelenting Attack on Public Accommodations Law, 32 WM. & MARY BILLRTS. J.
959, 959-69 (2024) - x4 & R, 5 Epsteins g #3843 > A2 4l > App2
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30 Epstein, supra note 26, at 1284.
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31 Laurence H. Tribe, Disentangling Symmetries: Speech, Association, Parenthood, 28
PEPP. L. REV. 641, 641-45 (2001).

32 David S. Han, Compelled Speech and Doctrinal Fluidity, 97 IND. L.J. 841, 857, 861-
66 (2022).

33 Robert C. Post, Recuperating First Amendment Doctrine, 47 STAN. L. REv. 1249,
1250-60 (1995); Matthew D. Adler, Rights Against Rules: The Moral Structure of
American Constitutional Law, 97 MICH. L. REV. 1, 2-26 (1998); Jed Rubenfeld, The
First Amendment’s Purpose, 53 STAN. L. REv. 767, 770-72 (2001); LARRY
ALEXANDER, IS THERE A RIGHT OF FREEDOM OF EXPRESSION? 13-37 (2005)
[hereinafter ALEXANDER, IS THERE A RIGHT]; see Larry Alexander, The Misconceived
Search for the Meaning of “Speech” in Freedom of Speech, S OPEN J. PHIL. 39 (2015).
BIp st SRAZARY -G T3, dphpd —FHpd T HRPETE
Flerg il o pr k2 Bk 0 1768 0 T 277-368 5 2024 & o
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34 Eugene Volokh, The Law of Compelled Speech, 97 TEX. L. REV. 355, 394-95 (2018).
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41 Id. at 810-14, 820.

42 ERIC HEINZE, HATE SPEECH AND DEMOCRATIC CITIZENSHIP 111 (2016).
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30 (2019).
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75 Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 356 (2010).
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188 CF #0502 S A7) $3941 (202629 A)

(=) 1%

EE RIS FHE L - {EBarnette—WooleytEigiH T Hrf—¥4
A SEEFERIEIH T B - EEHERE A SR - fE ikl
BAE R RE R AR ORI R AR BT R - U A B R - BR
T AVEE g FEREE R REBRE  Barnette-Wooleytt ¥ K 5541
WS & AR AR R S AR DU SR E R E
TTTH - EfRHERSGE — 2 55w -

S RETHEIEATHR FPLE (R )

iE EE A A AR BEER - BB AN B R S am iR B i
1B 0 SLFENA R ILEAR S5k 2 DU A B - AR = B2 Miami
Herald Publishing Co. v. Tornillo » 23 & 1y " [EIERE | (right of
reply ) BUE o WIBRZMUE » Silts HH e AR AR R E BUE JTfcek
FRHITR - e \ERHEZOREALAR FRY T2« BIRAR R =g
GETIE A EERE" - EhEIRsEE - RFEH TR
HIN i f1#ET | (exacts a penalty on the basis of the content of a
newspaper ) | Ky S I B ARER » I RIS R R
EF - BoaTIE R e E R H 5 o Rt i PR 2
e AT RES (38 | BIERE ) FINE - S (AR RS T A
556" Volokh/E B TS BRI LI  SERbBRIRIE N A RER
B AR E R -

Pacific Gas & Electric Co. v. Public Utilities Commission of
Californiav] DAiiURs TornilloZ2HIAE R o KSR FLHTEE 772 F] (Pacific
Gas & Electric Co. > PANEREPG&E ) N FHEZEARSS - KRIALL

78 Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241, 244 (1974).
79 Id. at 256.

80 Id. at 256-57.

81 Volokh, supra note 34, at 360.
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82 Pac. Gas & Elec. Co. v. Pub. Utils. Comm’n of Cal., 475 U.S. 1, 5-7 (1986).
83 Id. at 12-14.
84 Talley v. California, 362 U.S. 60, 65 (1960).
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85 Mclntyre v. Ohio Elections Comm’n, 514 U.S. 334, 343-47 (1995).

86 Riley v. Nat’l Fed’n of the Blind of N.C., Inc., 487 U.S. 781, 784-86, 795 (1988).

87 Alexander Tsesis, Compelled Speech and Proportionality, 97 IND. L.J. 811, 815
(2022).

88 Riley, 487 U.S. at 791-92.

89 Id. at 799-800.
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91 Hurley v. Irish-Am. Gay, Lesbian & Bisexual Grp. of Boston, Inc., 515 U.S. 557, 560-
62 (1995).

92 Id. at 562-64.

93 Id. at 569. (? FEIAPN v F L A2 Hide)
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97  Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 655 (1994).

98  Hurley, 515 U.S. at 576.

99 Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74, 77-78 (1980).
100 Id. at 85-87.
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102 Rumsfeld v. F. for Acad. & Institutional Rts., Inc., 547 U.S. 47, 51-53 (2006).
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103 Id. at 61-63.

104 4. at 64-66.

105 Epstein, supra note 26, at 1272-73.

106 ALEXANDER, IS THERE A RIGHT, supra note 33, at 115-18.
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107 Roberts v. U.S. Jaycees, 468 U.S. 609, 617-20 (1984); Bd. of Dirs. of Rotary Int’l v.
Rotary Club of Duarte, 481 U.S. 537, 544-46 (1987).

108 Boy Scouts of Am. v. Dale, 530 U.S. 640, 643-47 (2000).

109 Roberts, 468 U.S. at 612-17.

110 Rotary, 481 U.S. at 539-43.

111 Roberts, 468 U.S. at 612-14, 627-28; Rotary, 481 U.S. at 539-40, 546-48.
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112 Dale, 530 U.S. at 648-54.

113 Id. at 655-56.

114 Roberts, 468 U.S. at 632-34 (O’Connor, J., concurring in part and concurring in the
judgment).

115 [d. at 636.
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116 Dale Carpenter, Expressive Association and Anti-Discrimination Law after Dale: A
Tripartite Approach, 85 MINN. L. REv. 1515, 1563-87 (2001); Seana V. Shiffrin,
What Is Really Wrong with Compelled Association?, 99 Nw. U. L. REv. 839, 876-79
(2005).

117 Bagenstos, supra note 21, at 1230-32.

118 Roberts, 468 U.S. at 635 (O’Connor, J., concurring in part and concurring in the
judgment).

119 N.Y. State Club Ass’n, Inc. v. City of N.Y., 487 U.S. 1, 5-7 (1988).
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121 Greene, supra note 57, at 474; Shiffrin, supra note 116, at 853; Alexander, supra
note 61, at 152-53.
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122 Shiffrin, supra note 116, at 854.
123 Abner S. Greene, “Not in My Name” Claims of Constitutional Right, 98 B.U. L. REV.
1475, 1493-94 (2018).
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124 [d. at 1494.
125 Greene, supra note 36, at 684.
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127 KAUSHIK BASU, THE REPUBLIC OF BELIEFS: A NEW APPROACH TO LAW AND
Economics 124-29 (2018).
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130 [d. at 83-84; Richard H. McAdams, Beyond the Prisoners’ Dilemma: Coordination,
Game Theory, and Law, 82 S. CAL. L. REV. 209, 231-33 (2009). Bi>> M g2t | 24
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133 McAdams, supra note 130, at 220-21.
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138 Brief of Floyd Abrams, Vincent A. Blasi, Walter Dellinger, Seth F. Kreimer, Burt
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Comm’n, 138 S. Ct. 1719 (2018) (No. 16-111), 2017 WL 4998229, at *1.
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Compelled Speech in U.S. Public
Accommodation Laws:

Typologies, Arguments, and the Reconciliation of Rights
Through the Lens of 303 Creative LLC v. Elenis

Yuan-Chung Cheng*

Abstract

Through the compelled speech doctrine, 303 Creative LLC v. Elenis
declared for the first time that even in the realm of commercial
transactions, freedom of speech can constitute an exception to public
accommodation laws. To analyze the doctrinal basis of 303 Creative, this
article categorizes three typologies of compelled speech and their
underlying rationales from relevant precedents: overt compelled speech
(human dignity / inescapable ideological imposition), compelled speech
as a burden on specific content (content neutrality), and compelled
carriage of messages (misattribution / systemic distortion). The article
then argues that while the reasoning in 303 Creative appeals to systemic
distortion, it completely overlooks the fact that the case fundamentally
involves discrimination based on protected characteristics. Nonetheless,
the conclusion in 303 Creative can be supported by the human dignity
rationale: in a few rare contexts, public accommodation laws may result
in inescapable ideological imposition, thereby necessitating the
consideration of exceptions. Finally, this article provides an outline for
interpreting “mass transactions” and evaluating “whether differential
treatment is based on protected characteristics,” while establishing
criteria for assessing whether a given context constitutes “inescapable

* Assistant Professor, Arete Honors Program, National Yang Ming Chiao Tung
University.
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ideological imposition” to help reconcile conflicting rights within anti-
discrimination regulations such as public accommodation laws.

KEYworDs: freedom of speech, right not to speak, freedom of thought,
expressive association, commercial association, anti-
discrimination regulations, misattribution, human dignity,
game theory, mass transaction.




