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Fact-Finding in Criminal Trials:

The Objective of Fact-Finding and Evaluation Strategies
from a Consensus Perspective

Chun-Liang Yu*

Abstract

To reach a broader consensus on fact-finding in criminal trials, a
guilty version of fact should be specified, complete, consistent, and well-
grounded. It should also meet the standard of proof to affirm a
conviction through one of the two evaluation strategies involved in
different scales: ordinal comparison or ratio analysis. Criticisms of
ordinal comparison, such as its lack of operability, its inability to reach
the beyond-reasonable-doubt standard, or being entirely replaceable by
other criteria, fail to acknowledge the psychological research findings
and distinctive theoretical function of this ranking system. Ratio analysis,
which regards version of fact as a network, is a tool using probability to
maintaining its logical consistency. This approach resolves concerns
such as the inapplicability of subjective probability in trials or the
violation of the presumption of innocence. These concepts not only
reveal the serious flaws in the judicial practice in Taiwan that disregard
the error rate in breathalyzer tests but also provide a clearer
understanding of the essence of the third-party guilt defense. Moreover,
the standard for appellate review provided by this article can resolve the
judicial problems such as wrongfully application the concepts like
“tunnel vision” and “the existence of multiple possible reasons.”

KEYWORDS: free proof, probative value, standard of proof, presumption
of innocence, version of fact, inference to best explanation,
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prior probability, error rate, third-party guilty defense,
tunnel vision.




