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& T LSRR G S VRIS E AR REE Y PPY © fEf% Samuel Alito K%
BB T Scalia—{EBr5€ - fliik : " #* £ Scaliai® F & K ¢h&_> James
Madison&_& &5 k4 L3207 # € F Frzeed 7 [fiScaliaiZ B Al
ARMEE -T2 & A& i James Madison®_E B-f F & 4
- v E LA G BRSO RRT 0§ HATIES B LIRS
B g7 ER AR NE TR i B 2ERA 2, %o
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HE s Eu e hAehiE s p % (linguistic content ) & E_jE i p %
(communicative content) 7 H 7w 3 B o EHITHEH L > FRIREF RPN F
(semantic content) =Rl F « Flt LK TR 3 &K 175 sl e MAES P
FAmip o graae TE - o A - PREFFRY Thaa
BN Y3 A —3:-%‘;&; v i ol Ry ) BEZR R A D originalismen g 48 MR
w > 2 §_# Ronald Dworkin#tz& f#lrﬁ;‘é e TRy | -Fe» kfpFFE o
Tpoint j» A ALY 2T i el F o A2 2 5% Thaak o

2 In The Supreme Court Of The United States, at 17 (Nov. 2, 2010), https://www.
supremecourt.gov/oral _arguments/argument_transcripts/2010/08-1448.pdf.

3 Jack Balkin, Why Are Americans Originalist?, in LAW, SOCIETY AND COMMUNITY:
Soc10-LEGAL ESSAYS IN HONOUR OF ROGER COTTERRELL 309, 309 (Richard Nobles
& David Schiff eds., 2014). Jamal Greene &"Selling Originalism”— = > + g0
F3Ap% v 6lenE A LE TR I L &k (Today, a substantial portion
of the American public reports an affinity for originalism.) < 3j%-R Jamal Greene,
Selling Originalism, 97 GEO. L.J. 657, 695 (2009).
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FUEE § (framers’ intention ) {FRfRRERIARVE SRR - W F5RME
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MERLLEDFE

5 Frank B. Cross¥ & N‘; A ERFRLRET R LKLY o FRANK B.
CROSS, THE FAILED PROMISE OF ORIGINALISM 92 (2013).

6 k< % “By ‘originalism’ I mean the familiar approach to constitutional adjudication
that accords binding authority to the text of the Constitution or the intentions of its
adopters.” Paul Brest, The Misconceived Quest for the Original Understanding, 60
B.U. L. REV. 204, 204 (1980). @& # ;1 & 4 > Bresty* R R A &> ¢ 7 ¥
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Brest T Z X HNEHREEEENWAECE LA BER &
(intentionalism ) » DA E & B B U EE FRIE L IR E RV
LAE - e EE SR R ENRE ISt —REEe
SRR B AR I T S A

FH A E TR DL b TR R s 2 E R
Rl - B IS 55 DU S ke e ORI T i Rk
{EERBOE ERAFIR S i - ISR S LR A
THIEEEE ) OB E R IR - (LR RN
7o T HIEEEE ) RO TEENAEE THEEE
B ) INZ SRS RERRIRST - (e R A VR
' o A DI T s RS B TR T i
DTN AT A B o B B SRR A S e e ST
FEHESOEA LI M= -

7 Brest, supra note 6, at 208-09.

8 M HIEFLMALL ATl £ 242 R 2REE> - R BTG
2T R LR REESF YL H Y (19928 ) ik~ 941 %5
SR E R R R R L% -

9 —HImE O FARALALAASEFEY 4% 7 2K Edwin Meese*t 1985 & f
American Bar Associations i » % 1 T AP Ap G 8§ i5d R RSV &40 aeh
Fix o 1B A - AAHTH R BB IR 0 R IFL BT AH -
EeE B REREE LR ATEIT R Y 2 o A NI WP ES a4 &
B> EA g 2 BaE 2 AR S 4 (“Tt is our belief that only ‘the
sense in which the Constitution was accepted and ratified by the nation,” and only the
sense in which laws were drafted and passed, provide a solid foundation for
adjudication. Any other standard suffers the defect of pouring new meaning into old
words, thus creating new powers and new rights totally at odds with the logic of our
Constitution and its commitment to the rule of law.”) - Edwin Meese, Speech by
Attorney General Edwin Meese, III, before the American Bar Association, in
ORIGINALISM: A QUARTER-CENTURY OF DEBATE 47, 54 (Steven G. Calabresi ed.,
2007). &% %1976& =+ > William H. Rehnquistit e S# 2 $02) F 42 e
A7 0 34 William H. Rehnquist, The Notion of a Living Constitution, 54 TEX.
L.REv. 693 (1976).

10 Keith Whittington, Originalism: A Critical Introduction, 82 FORDHAM L. REV. 375,
376 (2013).

11 Brest, supra note 6, at 204-38.
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BB - iFAEUR T B SR, - BEY o ST AR
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12 R = % “[w]e look for a sort of ‘objectified’ intent- the intent that a reasonable person
would gather from the text of the law, placed alongside the remainder of the corpus
juris...... Government by unexpressed intent is tyrannical. It is the /aw that governs,
not the intent of the lawgiver.” (4148 5 R < #7333 ) ANTONIN SCALIA, A MATTER
OF INTERPRETATION: F EDERAL COURTS AND THE LAW 17 (1998).

B ERAFRod EL8FvNERLLA FRAEg (interpretation ) £
(construction ) iz B 78 B 4 0 { &k enid# ¥ 11 %4 Lawrence B. Solum,
Originalism and Constitutional Construction, 82 FORDHAM L. REV. 453, 467-72
(2013). 12 % James Fleming, The Inclusiveness of the New Originalism, 82 FORDHAM
L. REV. 433, 435-36 (2013).

4 Ty agd kPt Ak Y e PP TEFT (2015E)
(TURNINGTOREASONS ) — 2 &3 % o

15 ) 4cBarnett /€ % B . (writtenness ) B 4o# P #2322 AR 403 &
(original meaning) 7k L € & |4 o 3% ¥ Randy Bamett, An Originalism for
Nonoriginalists, 45 LOY. L. REV. 611, 629 43 (1999).
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17 #-%-% JACK BALKIN, LIVING ORIGINALISM (2011); MARK TUSHNET, TAKING BACK
THE CONSTITUTION: ACTIVIST JUDGES AND THE NEXT AGE OF AMERICAN LAw (2020)
11 % Frederick Schauer, Constructing Interpretation (Virginia Pub. L. Legal Theory
Res. Paper, No. 2020-74, Oct. 26, 2020), https:/papers.ssrn.com/sol3/papers.cfm?
abstract_id=3714933.

18 3%4 Solum, supra note 13, at 467. # # ) T TR Rk — 3% gt
Ak ?\mrrgp » 4% 5] £ 45 Barnett#? Keith Whittingtoniz® 3234 i B
F] gL B R e g ¢% [had % X e ehip b o: &3- Scaha . Lawson ~ Calabresi &2
Prakas “'Pﬁe, A G ¢ 5 P27, R&
1E - PR L né * 2w o (“The phrase the New Orlglnahsm is used to
describe the work of several theorists, especially Randy Barnett and Keith
Whittington, and it is strongly associated with two ideas. The first of these is the turn
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to public meaning- although that turn (by Scalia, Lawson, Calabresi, and Prakash)
predates the widespread use of the appellation ‘New.””)

19 Solum, supra note 13, at 467. #2782 "faf iy | EATR LI EZF * %A o
RHELF R0 3 F S peliad Ak - Ry RS> (GLI6) o T
24 o
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kg fie— B A o blde Solum+ An T RE B R R A
RRALKL S N o ’LKJ’ Solum, supra note 13, at 468.
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Fleming P88 7 2a0%¢ » (EAATHE H BSRRTRE « 0% i 7E 4 ¥ Scalia
SEFFRE TN - ST H TR DR REST - MR

23 % 2R 4e% 5 * Flemingif2 8 » 2 f%ru'&:ﬂﬂ,%iﬁ ARHES RO E R
e § B R Fl o R@ o Flemings 325 F 2 4 (b4oScalia) # 2idept > R
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REAL B2 UEFIEF RS a2 X L& 0+ F A2 Wl e Gy
%1 R A& Ek 4L ll;-‘{—;fi?}%r&r.l HpFwmEY L ind e X f‘s
some instances, I believe that the move within originalism from the intention of the
Framers to original public meaning is largely a public relations move- one that seems
to acknowledge the flaws in the old originalism, yet to leave the actual practice of
originalism unaffected.”) %%+ Fleming, supra note 13, at 446.
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24@“*@33%ﬂﬁ?£’#k**¢r$\; A o
25 Flemingdy &) " {xp é;'i" ’*Jr*" FPAP>ERLLIEEH? ) &- FlEOL G ¥
Bomp R g EERTRIA R (B2 BPRATRTRAD &) T Opds

BREL o w U ?r;fﬁ{ PR AN PG EERA D A F | (“Clearly,
affirmative answers to the question, ‘are we all originalists now?’ stem from inclusive
conceptions of what comes within originalism and, in particular, the new originalism
or new originalisms. For we most definitely are not all old originalists now!”)
Fleming, supra note 13, at 438.
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26 J < % “Here I mean ‘conservative’ not simply in a substantive political sense of
supporting the outcomes conservative favor, but also in a Burkean sense of
conceiving original public meaning as being the deposit of historical practices rather
than abstract normative commitments that might be critical of, or at any rate different
from, those practices.” Fleming, supra note 13, at 446.

27 BE TR R LE K 2 B 0l k> 3%+ Hsiang-Yun Chen, Contextualism and the
Semantics of “Woman”, ERGO (forthcommg) BEARA B A - AR %z”ié’, ¥
’E_EEEU‘\ ALY € W lE mersd £ o0 i E ek (Hsiang-Yun Chen) f
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F P gt 4 £ o (“But unlike Saul, Diaz-Leon thinks language-external,
normative principles play a role in the determination of semantic content.”) » B #X it
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L FaHE SRR - RS ELE E R R S U TR
s+ ELRE 5 2T DAFS HA R D 43 3 2 SR N i B B S
A+ GETT BB A R R DR S 3 S (AR
FIRE I -

SEESH LGB AR FERE2FEERNES (the
definition of originalism ) ] » /2 " fERKEE LRIV DR
Al 2 5o SolumfER%EH—A LAZEAMME (family resemblance) HY
HRIAREE THEE - 2 HT - —REES I EER R
T G E I EEE RN - RIS R R
1« ¢ SolumRFZEBE + R TR ERE T — G i A e gl
TSI A A= - FDAES B B - F 2 A SolumB | A
SESTTEIMA T H - RS A B E 3R R
B A -

2R T RE L KA R St S Rl B PR
Wi e R fREGLY 02 FAZEFZ Y o R F LB F b 5T
H.L.A. HART, THE CONCEPT OF LAW (2d ed. 1994). 3 3 47 & + cnug * ?;;-52»—‘" JOHN
AUSTIN, HOw TO DO THINGs WITH WORDS (2d ed. 1975).

33 3% Brest, supra note 6, at 204-38. 13¥Solum¥ % > Brest/iiZ £ % — it
* “originalism”— e 4 o e H_» Solumid 5 Brest¥>t it &, A & eez® o H 3 3k
SRR LY ARG G R - BRA - a4 e
b > Brests I A R ¢ irpLdlche 3 2 k% o -4 Lawrence B. Solum,
The Fixation Thesis: The Role of Historical Fact in Original Meaning, 91 NOTRE
DAME L. REV. 1, 3-4 (2015).

34 KB ARSFTE-HLY > FEMAILAAT U B R EFY > 1Y
B 52 245K o bldes 33 (76323 (speech act theory ) £] = JF",’John
Austine A A E B G2 & B GIH % 0 blde L% (promise ) & & %
(naming) % > { 7 ¥ ;F‘k % ¥ FIHLA Hart 7 =t 242 & L > bldcis Aizyrd &
FRP e %% AUSTIN, supra note 32, at 7 » éﬁﬁﬁl%{k ey - BAEB LR EZ
iz FP AT UEEA L LN R G AR BRI ET 14
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REESolum—BALGHIMIZE » B EFE W[ Lard » 735k
b S EEdE N HLEF @& (The Public Meaning Thesis ) » SUAK
fsR e (The Textual Constraint Thesis ) Eilfif 5 El /2 18 & 43y H
(The Interpretation-Construction Distinction Thesis) > » £k
e

mEEEmME  BEENAZESEFE (the linguistic

meaning ) TEREE ~ FLHERHEF E PRI CUEE T 2K -

- NHEERGE  BENEEREENRATAAEE - AHEE
RF AR ARARR ~ P ~ SOERELARERTRERT - M9 EH R

s AR - BB AR IR ER B A ERRT (legal
force ) * SUARRIIEE » MMESSE -

- FERBRARE S - EEEREHEERE AR TE) |

(—) BEEHERE S HSCAREES &R (2) 0 &

FERRRY H IR E SCRRTERUR (the legal effect of

the text ) °

et DY 18] e R A 2R 57t B A7) 2 A 2011 4 HH iz Y CONSTITUTIONAL
ORIGINALISM: A DEBATE—EFHFEH AR » s AE FESHE e
Bl & LR BB EE - (FRYVIBEEER - EEAE A
Solum EL{F£ 2008 -1 “Semantic Originalism”— LR EEH MR EE
FEHGESEEGES  MHE R R K IE20154( The Fixation

Margaret Radin#? Robin Kar¥>+ 2 ¥ 2§ <5343 - Robin Bradley Kar & Margaret
Jane Radin, Pseudo-Contract and Shared Meaning Analysis, 132 HARV. L. REv. 1135,
1135-1219 (2019).

35 ;ﬁ- %+ LAWRENCE SOLUM & ROBERT BENNETT, CONSTITUTIONAL ORIGINALISM: A
DEBATE 4 (2011).

36 See Lawrence B. Solum, Semantic Originalism (Illinois Pub. L. Legal Theory Res.
Paper, No. 07-24, Nov. 22, 2008), https://papers.ssrn.com/sol3/papers.cfm?abstract_id
=1120244.
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Thesis: The Role of Historical Fact in Original Meaning”— X {5158
RS o R » FHF LA Solum B IE i E Ry G L RS - & (H
15— TR AR ST o i R 15 2K Az S olumn B A gt 2 it J5 6 SRS AT

A MEERE SR - BER SO R an B A S 1 it - (Hie
R aTEN AT R " EECR R IR E (ongnwllnemnng) Ei%i
ERR ST - .Jﬂ:ﬁ% AR FsSolum H 72 1Y 2 i 38 (e

TR F RS et iR A 0

e A VO {[E] ay RE AT PR A R WA (R RZ LA e - BB S [ A
( The Fixation Thesis @ f& FTuA RH ) B ) o R HU i d ( The
Constraint Principle » fifECParE ) « 58 5 [EZ dr i e fEE LAY
BERAFE VS ERMEE o #RERE - m(fﬁzzliﬁ’ﬂ? Gh=E2
%jﬁ{ﬂa 1TE%E (constitutional actors) EHHIHRT] -  fiFpEE
R e A E SR EE AR E R M ETE) Em‘ﬁx%u M 53 A
FITEERN - EFRTENE —EE 0 - DU EEEE 38
EEFEdE | B TR AT AU E R R R L2 A
FEAE - Rl R A B T B A H B Y L 5 s A — A I RE Y T
E-MEZ  FEXRANFHISEMN—I - MErBEENEE
(living constitution @ living constitutionalism ) 7 4= " Fff 20 & 4L
o e -

37 Solum, supra note 33, at 1-78.

38 ﬁgw' 1o 2 A ETTAER ﬁ#&iﬁvi’m%{ﬁ_’lﬁﬂbi%—brl}bif}gy
4*%*“*%%“«%’ m}_%‘%\ 1L 4 4 % > Solumfa F A& kAR & * <+ &
3 if\ AL > A H AR FEHPHARR DT F Y o WP AR RL 2 A
e F"f~p#vi“ FI o dek A3k Ad 3 o 2awE A AR L L RS

i 3 o Ak R A NG LG AAd S o BIVA ISR
k&ﬁﬁ'b'%mi INRRAAIERE AL HZIM G A2 A TEFTHF
BRETHRLLEE TPy, - &Y BEFARF o FFTrrn T -
(z), - &

39 LA A Ao TR 0h e a s e R T L B R
PRl NARL I RBFUAFETIRG AL 0 B AR g;éi"ﬁﬁ?}?ﬂ H
A RE P TR RLL AR AR AT B BT 2L
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ST AFRE

(=) #P

FESEEMETER  EEANRBRES (I BEEN
A ) AE R S EEEAT B A A e R I E Tk - SE%T%%%%E’JJ?
ﬁﬁfﬁ%ﬁz? OB - 2 2K (fixed ) » FTanrE 2 53 IR
EIXFFEEIEFAELTE (non-originalism ) HYEHF# ZZD%% /\EUFF*}E
EEE%E?E% AHAEIRGES B - EME RS RIIERE
TEE K2 IR—EAEMECRIFREEEE  AlTRES
2 ar i - ALEMS " ATRE ) BEFEEER o ZLZ T A
BE o FER AR R S A R TR T2 Re{a] » A » Solum
RO ERETRE A =MLY F— > e sSEEmE 5
= B = TR EEE -

A N o) TR EREIE AR TR - (HEEIRE 57
,_\E&%W*BE/JTH*EM AR EERE S CNEN TR EDE=
T o g BRI EEBERNAETERMERE R BENAZER
"TERR ) HIEE B LR T EEFES  EREETEY
EEEANEEY FIEHEEZ ¥E%E (orginal method

Balkin 2011 # #5 d1 s e (G mi%r % 2 %) (LIVING ORIGINALISM ) — |
ERAAEZBEFNEET BN - Y B o 3 4% BALKIN, supra note 17 o

o AL T URERR A 55; # M3l & > bl4eJohn McGinnis £ Michael
Rappaport 2013 & 1t 5% e0riginalism and the Good Constitution® ¥t e £ E_R
A& %Bamettﬁﬂa‘*}"] v Glde T R de e E Be £ 4 R s Tﬁm’?ﬁ e
o itderE s 2 R & HF %4 (“The original methods approach doubts that
the distinction between interpretation and construction is a proper part of the account
of how the Constitution’s meaning should be determined.”) - EX; 4 %% JOHN MCGINNIS
& MICHAEL RAPPAPORT, ORJGINALISM AND THE GOOD CONSTITUTION 140 (2013).

40 Solumzn i > BI o R R L &K f € L#FET AF AL F (“So far as I
can discern all or all most originalists agree w1th what I call the fixation thesis.”)
%% Solum, supra note 36, at 4.

AL B RFI R L BF ’Mﬁt#‘* #] > fe £ Richard Kay & $4] & T Blhx $#32d - %
A g rr!‘?ﬂ & © 3 %% Richard Kay, Adherence to the Original Intentions in
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originalism; OMO ) HIFEREEFESR » BUHIEERFTERH
HIfERE T BRI E R - MR ALEHRFAEEET
By BHESORIE SR ORI EIA A TR T » A
B IE A SRR RS A (words) 8237 (phrases ) 8
2 FJEEFE (the conventional semantic meaning ) o /& FRAMIEREIHE
TR AT U 2 B SO LR - R AR YEE S (semantic
meaning ) Y SO AR N A — (HE IS -

SolumitE—4-48H! » FTeEfvsERegsi v DU R A=t 2™

CESEZGE (RN ERmENEE (He) e
AR AN R N A R TR S
(50 ez BEskiee T k™ -

SEERERWIFTan B A RS EE: - B BREHEZEE
(constitutional interpretation ) ;&5 —TEHE E B IEXATE S NENT
B o M — R ATEA B R R — » U A R
T E N o Rl - ANELE BT — R AR A B A R S SR
B HMEEGE RS EESE -

HR - BT LIFEERE] - FTa B RPE DL R - 4 FT
AR A AR S AT E R A 10 - B AR
FFABR SR A » BB AT E R 2 YIRS
BTN EEE - FEE RSB SRR SRR T E R
FEESHER L | Bk s TR L™ -

=
SN
I5iE
PN

Constitutional Adjudication: Three Objections and Responses, 82 Nw. U. L. REV. 226,
226-92 (1988).

42 3%+ MCGINNIS & RAPPAPORT, supra note 39, at 116-38.

43 Solum, supra note 33, at 15.

44 Id.

45 Id. at 9-10.

46 o ipfil R AL HY 2 OE R 3 LRF R R RER S PR
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B= FTandth RER TEESEELCANEES - BISmEE
AT AT A | « 82— {EIFRTEAIES » SolumaHHIIRNE
EXA TS FE{TH) (speech act) E{ﬁé‘%ﬁ@bﬂ’ﬂﬁﬁﬁﬂ{léﬁ%

FbEsha o R ERMEEBELCANERR 525 FERZ
HESCAEES - MBI TiEENA (communicative content )
RTCAES EEMEY - (B2 MR EERENE CUAWEE
ENA) HERBIHSCARERAHR " FrENE ) (M2 ik
A% (legal content))  ERTEEE S TAEE AR ES R & LM
TEEBOR - LA ENS (CAVEEE NS ) #E—FRE
FEREAR - EEEEEENEIRE - HERME S HAERFEE
B3 D) H5A ) 5 B X mﬁaﬁuﬁﬂgﬁgﬁﬁt“

V9~ SolumfsH » 555 Bl EamE Al R AT EE T KA ZE F{IW
(J%3% | (token meaning )’ MiJE " BISETESE | (type meaning) *
HREREE S EE il By - Fases = NAREDE MK - BIE&EE
SCREBIFGIAEZE A E E T 2K - (B2 - AHERFE AR EGE A)A]
DER—RHEEE NS - Mo maEmEfERvEE ~ - EEHE
e ARHEEGIZER (BER) ES - HIRARRINEESCR (F
TRIRER ) BEARGE I AEIRIRYRER A BE S0 A) - (BEGERIRRE S NE

aya‘;ﬂa&ﬂwﬂwaagﬂ BAGEA LB A F H R G AT 3

47 é’%"?:“Solumm % o A N % (communicative content) ¥23%F 2 P % (linguistic
content) & 37 * 1o

48 BNEE N FHEERN TR G A A — 4£3t - Solum#¥t>t i p %
AR GEER ;; gt ok p YR BED mﬁk?@ﬂ » w) ¥ Mark Greenbergmp‘}
# ° 3%+ » Lawrence B. Solum, Communicative Content and Legal Content, 89
NOTRE DAME L. REV. 479, 479-520 (2013).

49 Tokenbt’typeafr% FPaRE R o RAPZERATHEFRL S bl c R4 oA &
FrUEY uw g ﬂ-f* KRHELFZTALEPRLEFL A o § 5 BAEE- B

A5 (type) EBAET - BAARY > P R BEAELR BB P

(token) » 7RA-v Wit £~ =t A 4 o 48RP » %% Kent Bach, Tpe-Token
Distinction, in THE CAMBRIDGE DICTIONARY OF PHILOSOPHY 936, 937 (Robert Audi
ed., 2d ed. 1999).
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MEA 75 - SolumiEH! » (EMEBIEENEET » EEEEaEg
rufE e

1 HNFE S B - AR ERETR 1 789 FEEAE TR
DLR B s (s e Z IR O (I B 5% -

2. GBS B AR - R — BRSO TR R A o B
Bl B i AT i I E TS 28— kAT

3. vEbe ~ B2 BN RRR] DA ELAOTE & 6 RS SCA R Fr B R 5%
HEFPIER N —HREENAE -

4. FRIFHIEERy - B R E Bia TRERAESCRES - &
BEEABESR - AW > Fraghy T e AR
SEEIEETNE (BT fivEREEZORN

=
B

il

BESEEFE - Solum¥g HAYE (ERIFHEEL ([ F& 73 - ¥ EF S
HIFEIEHSCE Semantic Originalism”— 3 HVET 5 o HEARIE (8% E
BERAE®H  alg)REEMFEEERANH - EEE20115ATHIR
FJCONSTITUTIONAL ORIGINALISM—ZEHH1K H 215 o SolumEFHZES
TrERRy T AVEEL(EG] ) A& Sy - FRHHEE S WEPIE R THEE
FERERE - EREIE DB - " AEEES , &S E
RE - R T ERAEN A U R - B RIS E LR &
ISR » BlaNEEA S B ek A FH R SRR (RIDAER 2
[F—%) - HEHERRAIREA K - BEEXRBIRINRE T - &2
PR FRYEERA - (HEEFRAEAHE » a8l - 88 AR
FEEE TS ZERFAIMRE 5k, (SR - AR
EECE N FIB R EE SR R SR Z AR A EAE ] -
BWEMEEHEFINESR - ERREE TR E R VESEZ N
SCAHIE Z IR RS - 5=« EHEWREETRE EEE T

50 Solum, supra note 33, at 39.
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FHUBL R R - 5800 AR E R E BRSO E P S A
FARESR SR 2558 - fEE(EAEAE - [FE LR EH R LA
HAETE -

(=) #0575 AF R0 35 M 7 i
T ETAEIHIRRI % - B T ARSI « By %
BZRE S G 7 FRFTARE LB T R E S PIES
AR ENE B TEOR - RIS IR R E R 5
HRE RN S FERRM R R T o L

HIRTREE @ (T2 =28 (meaning) ?

Solum@& 7 H =FfEE FAYSEA - 5#@A L (applicative ) ~ HHY |
(purposive) DR ZEET (linguistic) ' » BB A _FUE 3% (the
meaning in the applicative sense ) &8 * fERFENRIE NEESAET
HHERTEEZRZH - Solum#2 41 - &G ANfER " EEIE LG
SRR R IRFFFRLANERZ M 2 R EETH R
g2, BRMAAMHERE 7R E2AEHEREEREHECERE
N AETS Al DUE A E (R R ZE - THAYMEESE (the meaning in
the purposive sense) RIJZFERFEFE AR ESERNYHAY « BIFEEL
TR R E - fEEEMER LR A S HE & [EE A B a2 B
Fofn] o MATEERE S HYEFE (the meaning in the linguistic sense ) Ef
FHEESCRREENS - MEEE S NA BB @R  SOREEEEE
HHIFFE A -

51 Solum#* 2 ¥ #% * meaning in the x sense | th# i =3 ;8 » A A F< P fak
sense— R FE_ o ¢ 2 @ * P osense RIS EALEEL TRAE R A
¢ R A o s F 2 4 & (linguistic sense ) 0 Solum » ¢ @& *
“communicative sense”4p 5 &% 5 gt = T;f #5SolumE_F $k e 4 o

52 Solum, supra note 33, at 20-21.
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B FEFEERE "#A EEZ ) (applicative meaning )
HIRE R - IR E FFER T S aeE RS E RS ERs E
HMER L2 TS RET e 0 EAE S mE HHR
&2 o MFTan LA CEHE L #E A SRS IR 1
[H - ARG E H E RS ORGSR AR M H A
HHEES A -

BER - BEEMESRAEE "55E LERE ) thEiosg 2 #
B BHSCR EREERFIFANRENE —i% - HEHEHESANE
RAN—8% T 2 E N2 TEERY o {HSolumisH » 1E 2 flElcire
HIRTREMEEERIRMTE R 138 S EE dr dRVE E M - PIanEEEEF
SHEER TN AN ZEEL , (“domestic violence” ) —Fd| © “domestic
violence” ) E CGE S BIERE RIS T - EHEE ~ M 0
B RS ST=UE (abuse) fA%ME (fh) 75 o 2RI - WIERFRAME
' E HRE E WA EH M EREEFRIME - & HREARRE -
R EBEERE Z VIR - AN 2 EAE A AR A % B
BRTIHEEE N MafENA (“domestic” » thift "HEA |) HyZE)
EHHEM - B SR —EIER EERINT - BEAEM ST IERE
SHE (linguistic drift) HYFTRENE™ » T IF /235 (FFE 5 BB AT A8

188

53 BT BAA PP o Edward Sapir% 3 TETERAS G HBIL - e EE
BETHAS Y NEEFHRS T R IRLPBEFIRE O ALFERY A
THETRWE HEL G BT B R RS - A SRR
v ."1%}%@ WALE L HFE - P Rg TR BB E Y ATEL D
i < B F - AW LR - ;;p?ﬁ."*;rs NP IR PmE Eu;ﬁz
%5 S 8H o~ oneiE t 4B% 5 & (“The linguistic drift has direction. In other
words, only those individual variations embody it or carry it which move in a drift of
a language is constituted by the unconscious selection on the part of its speakers of
those individual variations that are cumulative in some special direction. This
direction may be inferred, in the main, from the past history of the language. In the
long run any new feature of the drift becomes part and parcel of the common,
accepted speech, but for a long time it may exist as a mere tendency in the speech of a
few, perhaps of a despised few.”) Ea % + EDWARD SAPIR, LANGUAGE: AN
INTRODUCTION TO THE STUDY OF SPEECH 165-66 (2014).
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EHHESEEGENEEY - KBS IR E SRR
OB (5% B2 RE - SR s T AR 5% - ik
RIEEE SIS ATREE " -

IERE 5 IS HIEE et B B e iR (it Tl EAvEee - i
BEEI L KRMWETLFHEN LEE BN EER
(teleological meaning ) EiFES FEFRESLEUE (BAEGRE)
EETNEREZ S EZE BRI - O - G5 SRR TR

Ao s BT T ARIET - B BORATRE < (H2 0 HAERR
PR EEEE TR FEREZERIAIRME (fixation of

: : . 55
meaning, not determinacy of meaning ) ~° °

(Z)#FFAFRETPRLLEAE T

PR B T SR S M (5 S
wme APl@E s = AFREUNEETE  FIBEE (original
intention ) ~ [RIGANFHEFE L FLE 777 (original methods ) 36,

[FiaEE R FF (original intent originalism; OI0 ) Fif » 7&
EMARGES BRI HIEEERE - Hi - FiaERE R ET R
B BEEXAWEEANES (XE2EEANE) 2EHEESR
(Framers ) ol fftiE# (Ratifiers ) HYREEFTRERT o FRAGE E R =
T 20 TR EE - flEEEEE LR G E
PR RSFIR & T ERIR S E MREEENER - FinEEEE T
FHFTEEAEGREHER - B THENERZ AR (the

54 Solum, supra note 33, at 16-18, 23-24.

55 T A A REE R LRREG - B PR f{E KR T2 5
AERPEBERZFOM G CLARDHFIL I /N Dz KK Dp
AL o 4P B 3137 12 %% Solum, supra note 33, at 41-42.

56 g ELFRS T o wAFRIBE FULRGHTRRALLE - his? E R
FRERES BN R A if?’;&; TRRALIATLIAZBRSZL AT &Yk
b R ARE MM EE R o
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aggregation problem ) - FLYh » [FAGTE E 52 T2 th & ARG E R Al
TEIt R R B 2 B —RE AN CIRRERH R (R 2RVEIRRE) /Y
AR -

Fit A EREFEEREETIEEEEANEFTLE - HETR
Wk STEEFE ORI L AR IEHE B S FIG A E R
SRERAE o FTRE S SR RSB BRI E S L R R EE
(TimeiREZERR) KREHZESAE - W AEBKEHIER L
FRE R RO ERL LU RN R 2 AR (AR » T AR E IR — e A Bl
HER - HvE i -UEEB T ~ §50) » SCEBEIRAESRIL R E -
A A BB AT E Y (new originalism) &7 »
FreEB T i 2 F £ T 2 & HRandy BarnettfiKeith Whittington3L:[E] £l
o FERE SRR RS - 1R R R RIR AR I B R Y
Z2M - AT AETRAERETER - S LR R DR S E—
PGB S EF% (linguistic sense ) Fsf% DHIMEE

BRI - E S ORIEE S N A B EBUR A
LEE - SRS AL ERTRE - S I E
W R R T AR E © TR - FEE R A
FEFE TR ERAT » (B S B AR
it F AR 2 0REE - w50 - A RS SR A SR
RE - R REERE R R EEE - FI - RS
FEA G HINRE - A R R S T R EE S
75 o T - FUAEEE R T EENE | FUE - EE A
R Y ISR © Bl Barnett(FHEH dEBEH )\ S22 & -

57 Bt R4 L BR L AL & 0 3% % KENT GREENAWALT, LEGISLATION: STATUTORY
INTERPRETATION 20 QUESTIONS 77-170 (1999).

58 Solum, supra note 33, at 23-24.

59 MCGINNIS & RAPPAPORT, supra note 39, at 2-3.

60 Barnetts=h> F (3 M &2 P& 04 B3R ) (“The Misconceived Assumption
About Constitutional Assumption”) E_— f %5 B2 £ > B e d 2 42 § -F‘]‘ 4
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HR - AR R b IR i W i R s - %
EEERE R - ME L I EREEHEE T ik
EREZES ) O - R AT USRS RS PR R
BEEEHETDE - BEEMHME 0 RIE{EHEJohn O. McGinniski
Michael B. Rappaport i (i £ 548 [ 4G 7R 2 £ FRIIILE; -

B E EEEAR LR SCANEREZEEREE N  ERRT
EERNXAEEMSE - MAEXERERAERERKE XA ER
(textualism ) EEE ) FEZ (purposivism) 2 F2 - A EHE L EE
EE R RIREGRME R - RIEEILEERREREGRE
F o MSCATFANE1980F kR - AR R A R e
M E T EESR (plain meaning ) » BEARASOILIE—FREHES

Lo A AiEs T2 geg2 07 - Fa o iz gomn FHAHFLA
S F A ehk R (actual consent) > e B F 2 Gk D FlEEERARERE
A3 X F R Ak R o B > # i * Lon Fullersh " B 3% 3F % | (tacit
assumption ) A F F B FIFR G A EPF > EEEFBE 9L 74
(enforceability ) 2 2 K38 > w £ &2 72 € » F15 ¥ &2 FF %X (constitutional
assumption ) JVILR REPF o o HFF FE ﬁ;’ﬁg’i’éﬁ_‘rﬁgﬁﬁk o Barnettiz % © %
BRI Ay B % TR (assumption) ¥ 7 By T &AEE LA E
SPEE MGk 0 Foa e R TIER OE R R o %% Randy Bamett, The
Misconceived Assumption about Constitutional Assumptions, 103 Nw. U. L. REV. 615,
627-30 (2009).

61 MCGINNIS & RAPPAPORT, supra note 39, at 139-53. Frederick Schauer f.i7 #p r #-1
Rebe 0 AL TR L L AL R AR AF 4 0 LE AR R
mih- oo BAp I RAG ER LA K2 TR R R ST G B P
e EEY AT A - BHFEFT - R HER - LR EE
o @R FL R RRE EDP 0 (legal goal) 2 IR § i+ cftjirlipi s o
Bt PR ) B U A BN R Y A PR RILREARL Y o F R
Schauer, supra note 17.

62 F &%kt (FEZF > 4o 2 ? j$Duke Energy (2007)£2 Massachusetts v. EPA
(Q007)th % Mirsci2 ¥ 22 P e FRcfEfR{cd 2 A2 ME) - 27 o H[
PFEFRPEREZRBE I AR D ah P ORI 2 AR
B am 22 F AW (7 2 AP E RIS BLR) 7~ &
WP AR Ay KA R oA R AR KIELF 0 Aol 2 7 jDuke
Energy (2007)# Massachusetts v. EPA (2007)# % B 752 ¥ = i3 P e~ (7 5cf3 8
o2 a2t 2 AEEHE 453 5 F665-744 (2015% ) -
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BRI Em BT IE - (ER e MIEITR Fm e > AT DAREIRE
FUCORE RN MERE DR -

BEI RS BRSO E RS - (AR R
EAMOREER T HE S SRS TR - E - SR R
%%%Em%ﬁﬁiz~’m~ﬁ@@$xﬁﬁﬁxme~ﬁ@y
AEFH » BANA B AR F A E BRI 2 2R —(E
(B 1B e AP S - é%%?%ﬁwﬁﬁmﬁ%ﬁ%*ﬁ@“

SEER  SURFH R NIRRT TR - M B8
AT AR TR - AT DL RS e s SR SR R TR
FIBIRAERIS o RS BRI AT DUAIR » RO EE
SHNAKERARE : BHENAEBANE (RE) - FH - &
(PR DU E A2 FIE 5 BB SOAR T H S A2 Fafls =
TR e A D -

SOREHA S R | OO E RIS E R - AR
TFEARETR - BECF YRR T R B S TR

6 AFEHE L RN DT
’\A{ﬁ;ﬁ#ﬁf‘i ]ﬁltlak}ivi\

CF s ik AL AR TR R4
BOREM G H ke LR i{m}%@‘”i‘c

l— t'nl«t

N e
64 F’M AmE o RABABEEEBE > 2 AL RLEARE FMe K57 -
o itk AT %z%f%*ﬂﬁgﬁiﬂmi%ﬁ’ﬁ?s@ Sfedk e KA o NP AR
\Eﬁjg\l R4 ’ﬁ E A %I’z—ﬂﬁiﬁ_&ﬁ’" ’»E: BhAIAR > ZMER
@~’5#¥“€’@°

65 M3 R & DF T F% AHRP > 5 4 % JENNY THOMAS, MEANING IN
INTERACTION: AN INTRODUCTION TO PRAGMATICS (1995).

66 B3t AA R A - B ARG ARGHAL o 4oTara Leigh Groved ¥ E&]"ﬁy 2R f
% % I chBostock v. Clayton County— & eni3Em 8¢ % 4 7 3% 2 A 4 &
(formalistic textualism) 1 % 3+~ A3 & (flexible textualism) Jﬁ" » T4 5k
Bostock— % ¢ ch 5 kg LA * 582 KA K o Grove?pﬁ¢5 = gl s —
FEAN AL EZ P EARAT LR ENEF B L% ) fe {&ﬁwﬂ LR
L EEBIA > Groved ¥ EF LA 2 k£ o 4 " H 3% 5 Grove % A\EP‘,ﬁ’ﬁ
H F A& 2_J o (e {8 A ;\vu* i T % | (context) # b E’VTJ’" FIeAA
WHm et e 25 e 3 3 &% % (semantic context) ~ At € ”” 3 (s001a1
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PE - i BSOS IR TR A S B A AEE E N
AR ERAEE RS 5 MRHISOA X HaTREsTs - SERES
SHASCARREE S NA R ERERE » IR B S 5 R
TOEATERS - (OB  Ramaaan SOl SRR DL
HIEE (RIEE) MEBEE SR CAES NAEEN
W (H RSO Y ] D R B2 T R R R PR F
FIRE © B EEERIHEE - TR IRE IR -

Besh - GERSCR LR A FUA N R R UE E &R A Redl = A
0 WRFIGAEERTHREENFE S N T ERHE BRI T
BF - EMHAEREUER ORISR AT I ER L > Al
NANFERERIRGE A ER A FEE - AEFUAAERZRHIE
ERETRRERNT R - HERE LRI AR AT U0
XAELEEED - EFVEISCRES - LR G I I
FADME - PRIEEI SR E R SE B IEERE RS & -

B EEHER - (BRAST A RRIGR RIS R T
AXFHE R - HRIEMcGinnisPL & RappaportfIZRHEH » A 5 R
T EESTAE HIEMACR - MM PR A ERE
AT DURSOAREHAHE - IEH T R E A %
A EHINDLH - (R MRS I AT DU 2 08 R R [ B B
18 ) R - EEI AN TR HH - ALEERE R DE
T7 o BRIy SO SR I AR R TR SRR ATT
B R b T IE RS 5 S e T
RERAR: » BRI R ATR R I ATREIER T 2B B A A SE S N

context) " % = %% (full context) » fe £ s £rin i 3 5 ¥R ET Mp TR
REPELE > 23 FRET R AGFANRE O AT > L HEPNE B A KRR PR
5t o B> Grovesd 43 » i %+ Tara Leigh Grove, Which Textualism?, 134 HARV. L.
REV. 265, 279-81 (2020).

67 s3f a3k fLIF TAMY AL &K o F 54 FAK (3262) F676-

68 3 %4 MCGINNIS & RAPPAPORT, supra note 39, at 136-37.
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WHEE - MHEERL - Rin hiEFEEREE RiRmsRI SR E
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- B iR — ¢ SORE R FUATH EE S E R E LR
7 WEHEREESCANBNE R EE RS8OSR
HorIzK - R RAIUE NS BERALEE (BHIE
) BlE - SIS REE R EAERERR ZERIBLR -
9 3R EF A LA DA S B E R B s A
(B PUE SR I RE 2 N B E R R e B i 3 Y £ 2
o -

« BRPRaE . © NERIREGEHSORER - # ATE IR AR SR
FEEFRMAEE  REFGAHERFEEERNERLMHE
PSR AIE R CRMERER) BRI (REREL)
ENBH AR ITZAY ©

- FfraTE = ¢ BRSORE R MR B RGOS £ AT RE
B o ABELVTMRIET > B IEE - EHR G TR E R
FEHR TR TG ) Al RENMFEEE A R (R AR T
e > HIREESORAIRE S N A = FERUR R SOARAIRAS & FEBE
AL FAREFEREER EIE - R SOREZRERE S
FEREERIEIIEABER

AERAE BS54 85 Scaliafy 3R - ARSI aEF Y & i A i
H S L R AR TR B S T S TS — B R B R B K © E Scaliafg
HEB(LEER - ERVEREFEZNEEERE - BEL - i
R — e NPT AR R o BEIR Scaliath B —(EHRIY IR TR
% (EfiEEE R DL A EEREE TR E RN EE B
— 7 T [ B Ao 3 v B ) 8 AR A 5 2B — e N B Y 28 © Andrei
Marmor {2 DAL AE /7 = F2 BEScaliafYEERE R © Marmorad fy » SUR
TEAEMT R EH N AR AR AR B EEIIRE - A
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AEEEMEE R R BRSO ERE ERF PR SRR - Ak
RS E B E RS E ERNEEESR - M EILEEEAED
BEEBM - AWM EAEEI BEBESIATFE - Hl41Mark
Greenberg it sl & 73 B 19 5 AR E i+ RIRERSCAREES
B e EEEF (semantic) EFER (pragmatic) #543 » MEEFED
SR IR ZFHEIESE (literal meaning) o Rl - BASETEREEFREL
FEFRRIRIR R -

fi€ AL e A - SOR L FREAFUS L FRAE 5 ik b A] DUZ 26 T A
ZEMNBR - TAHERREE FE a1 — D bR - A5 AJDUR
IR EEFTN L R Aol - Etha B IS
5% B S el R ER A £ -

\E2k g

JFE A AL Comn B R AR A - B R R B4 AT
DM SRS R dn 7 Him{id » SCA R dn R B S S A R A =
FEHAEREART (the force of law ) @ EERE E X ANERELN
EEATEIE SR - 1R R AR E (SO R an R R RS 1
Fift -

FERE S EZame - Heff R E] T FTam K o U E B E
FEERIIE | HEERMEECANERTVEEHSEX i

69 i*‘ﬁ %5 Greenbergiift 2 d 5 7F %] » # 3 I VREIE 1R 2 2 £ 1 FEB A2
(FMHEBEEYA) ook ﬁ);l—"],zy HIp R 2 ¢ o R L2 eh s R ibﬁﬂ%?
EREERE *ﬁ.sﬁviﬂ”‘* SEE R e AL £ - SER b ] mrﬁrﬁtz—m o ML E +§bb’ YRR
o K f gt 2 P Greenberg sHfE I 0 R IR o AP 2 gAY
Mark Greenberg, Beyond Textualism, 1-19 (UCLA Sch. L Pub. L. Res Paper,
No.19-41, Oct. 16, 2019), https://ssrn.com/abstract=3470781 » 14 2 Mark Greenberg,
The Moral Impact Theory of Law, 123 THE YALE L.J. 1288, 1288-1342 (2014) o BT
Greenbergi# 47§ 12 ¥ 2 3P > 54 2 #g% > 2 Railp 8 BRI
B oFic A ¢ TR > 658 0 T 89-152 (2018 ) -
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MERAEEREEERTE LB ECANGE S G EZET LR
il E BEHHEZ R -

{HESolumtlEEFNERFE 5 B amE N R S HFEEESR
IR 0ILE - IR — R MBI EE R - 55 S FTRe BHEATTRE
HAR - P10 - ERGEE A R ECE R E R - EeR SR
e H_E/EE ERF 2 INER - BIANAE R H BB A R E
(FraBRUfaRE &) - IR #nRE 5 AR BT DA E - (HAT
RESEE R o AUt - A S 1 e s S R B
HE * EHEIANE ﬁ%b%@i%@‘ RS BECRNRES
(B HEANE ) LWAENREBITEIE B A HRT]  EERH
IR DR - %’]ﬁ)ﬁ,ﬁﬂﬁﬁﬁi@iﬁ%lumﬁ’ﬁ% mil > (HEFEEE
BRI R b T RE™ -

DN AR B R (AR 5y« 58—~ fIEESAeRIER] 2 5 SR
PR R AR R ] 2 ﬁf?ﬁﬁﬁﬁéfﬁﬁ%ifﬁéﬁié FREERENTF
HEAFAEN LA N EERE « T SRR B SN E R E BB R
ZR? ) EEERRFRIE SRS - BT DUE—SEEES
HThRe LA S Ryt & BN B A B A BRI AN A2 -

A B LR T i R BT B AIhEE - HEAE THE
JE A P B S ) B E R T AR RS RERURR B

Meeee. %grﬁzaﬁaﬁuggm&g»%ﬁiaﬁﬁﬂ
SUCS R = o B R ORI £ SR 1
AR TEN R L g HALEH B EE - )

C R EAFL L > B2 2T - BEY {ATOR

70 <R S BIRT LR THEEHEE ) e o % -~ Solume &Ik R R
BEFERREAH R EF ALK B2 AR NIRaGY F2¢ 5 Bk
WAL RR] X R BGF O dndth o BT E A RPGEATY R 0 54T
Lawrence B. Solum, Originalist Methodology, 84 U. CHI. L. REV. 269, 293 (2017).
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ﬁé:w? ¢ T L_lzib“%\#éiﬁ\ﬁ/zufv* g KA @

FRENEF U 3SR A Bb#”f FIpF R R %%W’}‘ A ElT Y

B AE - 71 ]

SRR RN« RI(EAEREE B B S CR IR ﬁﬁ?ﬁ%
FRRE R R TR R AR i A R (B 488 P A= nY R e
MRS S - M EE A AR EmREE Z&X
AHIEE S WG (#2228 — L TR S
TIREME. » (SR RL L2 — T HEAE I o) R T L S - n]DLEMERR -
E TR F AR E R © 5B S NHEBE LA EEERY
(contribute to ) » {EZEHRNE « DUNERIHFARE fm i 25T
Bl A E AL -

(" ) R A

SolumfgH + R A[ERFENFInEZR G IR T HREE
FEE  EEFEERERES TEEEH (constitutional doctrine) LA
K 75354 (the decision of constitutional cases) '~ © SE{EHFEEE
B HERNEEE A EEHE - KR > " #5H  (constraint) Y
WS BT TERAANTERE 2

RILL - E e EMRE TR 2 i Solumal Ry B2 HE iR 1h)
REUMES o LEE R EAM R S TE 5y © ERL (contribution )
B ] (restraint ) o

B MLRRT R AR R - REER - AT RRIEE -

EEESCRWEES NE T U B R E TEFRENE (the legal
TSR RREEE NP L RE 0T S RO R R
?ﬁil‘*’&&ﬁ’? ’2- (=) F 4 (2000 ) -

72 g2 X “Doctrine”- ¢ * F L5 T RA o @ E 7 i € £ “principle”— i 4p R
Ao Flt sk A F$‘Iv'=kr§31"'J PG RF T REF (GLI6) F24-
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content of constitutional doctrine) > * 4K » HySRAGIEE L « B FRAM
fER THR, —RARE - I NMEERN R ERSCRNREE WA T UM ER
BEEHEGEEERANANAEME - MR EEXANEES NS
RERL T BB ERE A SR - R - EEEHEEEEAE N
FHEBEESCRNEES VA © B - FREEFN A —E - Fis
ARG R TM?*@%@I*E EFESHIEEBN (THSGHEEEE(E
i43)  ABAISE TEES BT -

BT ARERNZESE AR R EH - TR EEH 8
FHIE 5> > SolumEZEE A Thomas Colby i E - HEMEREHECD
f)7EF © TMiSolumRIEHIFEA T :

- B s —TEBAS TR T EH BEREEH - #5 H MRS (R
H UG TR & R E SR TR E 2 =27

W (BEREMEEY) EREREE LSRR
%’%Eﬁﬁékﬂmﬁéﬁ%mz TENE T S AR
N7 (GBERA) —8(°

A bl W (E EE AR E 2 1% - AT LA 9 DY B ] B R B

73 Lawrence Solum, The Constraint Principle: Original Meaning and Constitutional
Practice (Apr. 6, 2019), https://papers.ssrn.com/sol3/papers.cfm?abstract id=2940215.

74 Solum, supra note 73, at 18.

75 % % “A judicial decision is stipulated to be ‘restrained’ if and only if the decision
defers to decisions made by executive officials or statutes enacted by a legislative
body.” Solum, supra note 73, at 18.

76 J < % “Constitutional practice (by judges or other officials) is stipulated to be
‘constrained’ if and only if the actions taken by officials are consistent with the
communicative content of the constitutional text.” Solum, supra note 73, at 18.

77 Solum, supra note 73, at 19.
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s o | ENEEPIE TR T RECR RS
TR ST T B
FEBH G TBAT REGE HEAE - (L — B B o

o & BT - ey
(A) -
(B)

RAIEHFBERATBUT REE | AERAISETEI T REEES
< (HBL—E BRSO | AR - Bt — S BRI
—E - AA—E -

(©) (D)

SHEF R

FAL kR : Lawrence Solum, The Constraint Principle: Original Meaning and
Constitutional Practice (Apr. 6, 2019), https://papers.ssrn.com/sol3/papers.
cfm?abstract 1d=2940215.

B T ES B TR B EEE - B E B R A E
FerelBERY (stipulated ) » {HIE3E fH & 73 FEEAMT R DAL B — (&
22 BREEAREERT —EMENH AERMB TSR (judicial
activism ) > [RIREEET] (judicial restrain ) fEME S EAN AR & B [
BIEEMIHE - MARAREER TR T ZEBNDRVEA - HEFE
FROBRBAIVFER - 52 - —lHFEEERE N TR 2REERTH]
EEBTEEIREE - Gl EBCCRNIEE S NG T2 RHIHIE -

RPERTE O RHEE T X A R S e T e
TSR - TS T EH ) B T RN R —5
[EATRFE YRR L — R EEE - BT aEEE
FRER A A R AR Do B T T S 17 M L T R RE
25 MBS SRR R e B RE T BRI
B SO A B R L E L SE SRR Y
R R

78 AT HF AL P EFIEALAZE P FP R A AT AL - B
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(z) =L Rplapsd

AT BRI ERE ARy (REELR - BHIER) - % T
AR DA R A R i 4 R IR ISR » Solumds H =FE )51 Y

= PZANN

/E\ .

« # 5 E[[E]— (Constraint as Identity ) : %7€ firEP/E B 1= ER
FRIEERaTRE - 5 HMES EDL N REFIFEOL © Pagi 2 NE
BB SCAEENE (GEERE) BAR—1" -

« ¥ ENAE{H (Constraint as Derivability ) : FfE fii P27 1%
Higm-R Eferyan i - 5 HMES e 7 Nl — < (1)
TR HE G < N BB R SCRREEE N AR AR —% 5
(2) FBEHEEwmINAEERZE (1) RGP EREHZKE |
(3) FEHEHEwm N B mERE (1) 2 (2) FEmTEDN
TEAY

« ¥ HI—3% (Constraint as Consistency ) : ¥ 1 fi el
HEmHIEMER d e - A HEE B CHEEE SRS
HE -

—_

gz

SEBIA
B

H—

#3L o SolumeFyt fa % & g i § 0 e WA - A AR DT A - F5 P
o EF i 2 g2 3 AEURT R A FR AN ML B T2 0 &
RAFHE PRI FRPZZRL AP FFT PN F L TBME
BEAGAZ A PRI $ 4 & PUSEUFE DR LY P
B EF R R eI BB %o RiEzb A e At T O AJE RRAL

79 J % % “Proposition P is legally correct proposition of constitutional doctrine if and
only if the content of P is identical to the communicative content of the constitutional
text.” Solum, supra note 73, at 22.

80 & < % “Proposition P is (or should be) a legally correct proposition of constitutional
doctrine only if it satisfies one of the following conditions: (1) Identity: the legal
content of the doctrine is identical to the communicative content of some provision of
the constitutional text; (2) Deduction: the legal content of the doctrine can be deduced
from legal content that satisfies condition (1). (3) Application: the legal content results
from application of legal content that satisfies condition (1) or condition (2).” Solum,
supra note 73, at 22.
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Solumzd Ry » " AR EN[E]— , Bd TR | 35 R fEE SRR
PR R AT A i A F FARA ( maximalist versions of the Constraint
Principle) » KRy " 405 EI[E— , B "o EIAEf | 2R AR A
HER - FrplE T HEREIE— ) EEES o R E EWEAEE
B EE RG] - Pl S B dn B AL HEL R A SRR B N AMEY)
& MEZ  BEEAWEBENEREBEEBANEANR - 5
R R AR R RS IEE R - R EREECANGES
B REEERANRZ 2B - (iR L I E S
SR S EFEE SR -

T HSEIAE R | B AR - SRR ] DR S R
] B AR A REE S A P - NEE IR
PP IR T T HTREIEEME | TSI SRR R « T s AT
) 30k - EEUTEIE PRI RN A A IR B SO AREE S
NZ (RERNE) - ]ME2 - BEEEIERRE - ERTHER
FE B R SRR E » AT DURE ORI EE SR AR - N
3 BLTH S BT HI AT A 2 AR EE SR - AT - T SR
{1, FTsl &R e © — SR B A e e
AHEES ORI - BT R 2 — e LI e
S o ISR - AT —BIIAIE R R B — = AT R EY
SELHIAI - MR E R ST R RS A B
B AR EEE, (video game) HIZESTAIEAIAE «

{E _Esma e 7 AT DAKISE B (] e A E SRR AN 1 S I 2T
EEMIEEINEE - A T HRE— ) 802 " HsREE i
LR LA B E B B ) -

TEERIITEIZ T » Solumidhy " #R Al —2k , AUMEZEL (the
minimalist version of the Constraint Principle ) & 0] DAESZHY i

81 Solum, supra note 73, at 22.
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R R F AR R/ N ERBRA » HE—FIEHATERN—E
(consistency ) HIEFRSIEENE B G =HESKE=FHEIEZT -

FESolum B AR T~ FAREI— S SR R85 - TH=
(B ELREUE IEAARL - HEANFLT -

- Bk —  EBRBEHEERE AR E NATE T EEH
(translatlon set) —2Y o FTEEHYEEEH 2 NIt E GATHR -
H—HE R - S E R DI EEEEL SR
HEE S N n%’éﬂ%%%%%{f)?ﬂ (doctrine ) B¢—#H A -
T8 S R M e R &
EOR T FTE EESORAYE B N A B R E RO
SRS IR R B N A T
TR = FE R I B2 T ) P 25 AR v o (B B
#E=E4H (the direct translation set ) » EAJ[E.2 ABEE TS
HE{t. (precisifications ) » Eﬁi‘ﬁ,ﬁﬂ (implementation rules) LA
FASTARFREERIGITTHR (default rules) ™
> BIE— : Eak— :,\QETLJ\TM{&F—FT R RHEIEE
SCARREEN B Rl A Er] f (epistemically accessible ) ©
RE DA AR P 25 s H B TR R R sk™

\\\

82 J % % “Constitutional doctrines and the decisions of constitutional cases must be
consistent with the ‘translation set.” The translation set consists of the set of doctrines
that themselves directly translate the communicative content of the text into doctrine
and the set of doctrines that are the logical implications of that set.” Solum, supra note
70, at 293.

83 J < % “All of the communicative content of the constitutional text and its logical
implications must be reflected in the legal content of constitutional text of
constitutional doctrine.” Solum, supra note 70, at 293.

84 J < % “All of the content of constitutional doctrine must be fairly traceable to the
direct translation set, with traceable content including precisifications, implementation
rules, and default rules pressuposed (or otherwise supported) by the text.” Solum,
supra note 70, at 294.

85 J < % “Requirement One, Two, and Three operate only to the extent that the
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> BIET : AIRESR— = SHEEEE o EEE
G AR AN - BB RS T 2R - 5
eI E ™ .

> ﬂ%E: D ERCE R T AR R = =Y

r%ﬁm—ﬁjw T I SR AR A — X
GRS =4 mgﬁmﬁm ESORIRE S AR - i
%%ﬁ%&ymmﬁsma KBS TR SESORIEE
SN AT e BV SRR & DU BRI A R U - T iR
I INVERSHE S HIEE] (fairly traceable ) EEEMHAINE -

HATRICARE] TR EI—2 ) AR RO R - RIRRRSE
NERTRRRYEEH am B R H A e B N B (] - BRSREERY T
R 1 BT AE ) FE HLE E TIRE *ﬁﬁ%/‘%\?dﬂ SN
FHEFERPERMEm TS mE LN - S A LR R R R
58 2 i e LA R O P A A

PRI > FEFEEEEEH 2 Solumt A R A TEEAIERT - 1§
PR A —E YRR A - B e] DAALEE AN A R e R
BFTAHAR o (D5 HEEEHER T2 ) AR AR - ARiEn]
eV AR B— > FEEME B EEE (canons of
interpretation ) » B0 H IR « #E-RERES S o NN LR ARG &

communicative content of the constitutional text is epistemically accessable; they are
not violated by departures from unknown communicative content.” Solum, supra note
70, at 294.

86 J < % “If Requirement One, Two, and Three are not satisfied, then constitutional
practice should be brought into compliance with constraint over time, giving due
regard to the effects of constitutional change on the rule of law.” Solum, supra note 70,
at 294.

87 J % % “Requirement One, Two, and Three are defeasible in limited and extraordinary
circumstances, as specified by the best theory of defeasibility.” Solum, supra note 70,
at 294.

88 Solum, supra note 70, at 294.
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B A AL S A o ARy ﬁ?,mRobert Alexyﬂ’]%/f FTEBrY
fRRRE R AR ARSI E SRR EMEEANES e
Tamae /=0 (forms of argumentation ) ° ﬁD%@%E-’rﬂ{%E;ﬁaﬁﬁ/ﬁﬂ’ﬂ
i PP VA (BRI EDK - BB SRR R —

BEEEEEH  MEaEFEFAFT B REESAFTKEZ &
BRXCHIERANEEGIER - EEX R - S8 B EEF T 2
Solumv [y FHFATARRY o JRIATER » BEEEHR AN (& 1R — T =Y
e 2k M LEHE EI’JW&F?'?EU

RIEL - ATDA R FMEEEH A A S AR &SSO T, 1
e NE (BRHENE ) MEHREUR Toh, NEESE + %
SR R ~ BIESOR A - EEREHHBEDRER - A ERET
FPT SR E R r%&ﬁﬁ%J FEE: - MBI E LR (constitutional
construction) * o PE[Jt, + Solumif : [ HFLFEBFHETR  FEL
ZEE’J{%JEW%FI%/%%%E&J?EUE’J FEA - HEBRAYIBULRIE T
PR g o EEIEHUE NS E AR - B RS R
BEFERG - AR (R F DRSS - L (BRI
% RETRE U RIEE SR M E R F AR N A —
EY e

89 @i TR ARALRLLIANEL N> LEXARALEDG D
Adkoed AT P D JZ? 4t TR 2 R ARERY R gt
o RFHE K E R 1Fﬁ@*ﬁ.ii&"ﬁ%&m?'ﬁxfizzl’f#mtaJ
K’B#Bé? i-@ ””Fy A8 o );:"'&r’ ELEALLBEEZ ﬁ/z}}f#_m;,}% %mﬁ/fﬁ*
FrAoHEFLRMALL %:E?ﬂl ST NUEZPLFERESN S FE 7 E ol
p'%%‘ﬁ‘ LFﬁlﬂub'F;i%: 2 e G ABSE 0 R4 2 R L RESR
F REEES 20 o 4 MCGINNIS&RAPPAPORT supra note 39, at 136-37 o # = #H< =
& &E%‘l‘ H fm it i Whittington ~ Barnett ™ % Solum ¥t % ji# 8 &2 22 fE ch %
& > dp ' Whittington £ 2 22 g chd A % 4 f > feiple o d KHLF2 ﬁ*
AN LR BERES PP REEE DS S R ?E;?E": (=
16) > ¥ 22-25 = @ Schauerf| Naﬁ**}%*ﬁ‘ﬁ&.? LGP A DL AR
237 L R AULHIF T i 0 3% Schauver, supra note 17.

90 Solum, supra note 70, at 294-95.
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BARY RS e 5 AR BT OE R ES R B8 - R E

&+ g8k %%Eﬁb’ﬂ;] 7% B A S BEAAT e 3 & B % o & % Pearl ' E v
Wit o WL EETED] A FHARLL o FREENIR SIS AP AT AR
SLEHIL N nF % B (I35 - A BIg N g2 v 2§ TR ES pAER
Bﬁiiﬂiiwiéi’%%ﬁiimﬁ?ﬁﬁm?iéﬁﬂ(émiwﬁ
) e APTILARE F A m M LA T FF HIL LR
Lenp Lok R B AT T o B )R BlenBORECARP > T o 4 JUDEA
PEARL, MADELYN GLYMOUR & NICHOLAS P. JEWELL, CAUSAL INFERENCE IN
STATISTICS: A PRIMER (2016) (4% 83%2 %23 ) B> T3 S EEI|* § 20
T R gITEP > ¥ 4 % JUDEA PEARL & DANA MACKENZIE, THE BOOK OF
WHY: THE NEW SCIENCE OF CAUSE AND EFFECT 112-16 (2018).
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FEEWRy - Ll 2R 2458 SRR F 2R AVEE 5 [l Bl fh)
RIFAFEHERE R TAINE - T LE—SEIE - R ez
Bz ) R A 2 S5 10 b A S a3 (EERE - filf B RER -
Solum#Z H T Wil (BB B /S ok » 3R AAFRM R B 2 s i
HI o Z8— (IR FEIEH 2 (the idea of the rule of law ) » 258 —{[HFH
BEZFEIIEEY (constitutional legitimacy ) ° fHEE Ry » 35 Fu {EHE{E
IS HRE T R SRR A B R o

RGBS a1 PR R AR B3 b - Solumf2 (HEL R ={H F
iR

1. FREREGRE « —EARZENEGE S R e g —
EREPR - HEPURERE A EE R (RRZEMh A K
BEGERENER) WETE .

2. KB ERRE - B RFEATR S aikiaEE - fIAnER
FIZ22BAME (publicity ) ~ F37E 1% (stability ) B % 4 1 52 1%
(legal certainty ) ** °

3. R L ER S ¢ TE #6810 oK R AR S L E E BUE L (the
politicization of constitutional law ) - i& /&R FHE 15 E & B =
SV REE SR T B R - SolumigHY - JEHAHRBIAIM]
REAER R AR o DURF G LRI KT (reduce) »
femm Rt —EE A R E BT - R REERE
EHEHERE - R RE B RN InE R SRR —

=y7=%h AT = 96
Wl Ry ©

92 Solum, supra note 73, at 54.

93 Id. at 56-66.

94 Id. at 66-70.

95 Id. at71.

96 Ap R 2Tet k¥ 14 %3 Lee J. Strang, How Big Data Can Increase Originalism’s
Methodological Rigor: Using Corpus Linguistics to Reveal Original Language
Conventions, 50 UC Davis L. REv. 1181 (2017).
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DRSBTS VE R 22 2 R ARV E - Solumig Hi LA
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1. RFEIEEMEm:S (The Democratic Legitimacy Argument ) :
BEEEH T AR ) (We the People) FfilE » K RIGA
HEREFEENR -

2. =M EmEE (The Transparency Argument) @ Solum T 5E{F 1F
BEIEEDLRT ARG R R RIS A E B M EOR A i (R
£,

3. Gl tEmEE (The Judicial Role Argument ) : 32 {EEmEE R
LTE e by FE R ANEL & B2 & L (the Constitution ) HYFE
17 (power) ¢

AT LARE] » Solum¥# A #) o JF HIFT 2 FHAVRE L3S - 3%
WEeEEANEREHEENRHSE  MHARFHSHRIEN
( consequentialism ) » B3 B — e ER - 2 — M T H MM
(instrumental rationality ) » HEAEAER AR SZ 05 HIAG Bl it &
SR S E R B R B - SolumAYERBHEESRZEM » (HE
R T A RE R AR — T (the means) © DIFFE
EEEREZIRFEHIFTEESERIES B9 - Kt > [REFXEATRE
PREY— T MSREE L AIBEG « MR R I HIRE A B 3k
TR SR H Y > BI$a7 o5t Ea] DARR AR A o 1 P T

Mz E” -

AR RTRERKAL - (B2 FEIE LIEE N T B ERER
FETTREE A B o ARy E My LR MEamaE - MR RE RPN
HAEVEA LM A gEErT - R0 - FEERMEEHN " H

97 Solum, supra note 73, at 75-76.
98 Id. at 76-78.
9 R#HFLAH R RBET O L3042 HEHRM > :ﬂi*‘ﬁu’?%}gﬁz} °
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B+ I E B B 2 R P R 2 B R (B B S IS R 2 o
ELURITRI 23 - BDR M (conceptions ) 2™ - Ht
SEHEWI NS B T E R M T REIR A « BE(IZRER + Solum
TR BB TA E AR — (ER e - GBS AR « BE
VBT S o R IAE A E IR ATRE S — G
WA - 28 I R R IR T RS S R — TR A e 2 B
F'cﬁlm .

Bk - BRI N B A 5 - thETRE T BT
SRR AR A EE A S | EEEE - BHOEE R
DU RERIER] - B AT RS R FER AT - I —7k - Lol e B
By —SWRIR - Y REEREN (REEE) DHER
{HATREEVE S (f HAE(E - B—TF R S (R BB & whe e
EAREEE (FHEREE) ' e T R EAHhETE
RS 7R -

FHRRy - B LR RE — A R BN T AR AT DA
SRR (AT AR - So— T e B TR MR H
HIEETFELAIRALR - PTREB LM BB o R - MR(EDL T ARy
HEYEAEE T - ArLAERZ BRI ] DUZ Rt — H IR #UTRE

N
AT o

100 B>t 4 e sz £ & > 3% % RONALD DWORKIN, LAW’S EMPIRE (1986) - *
~ $#:¥#3 L Ronald Dworkin¥ » 3 %% 3> ;2 24 B (2002# ) -

101 B »2 e o P & B § 72 3 i o734 » 5% Richard Fallon, “The Rule of
Law” as a Concept in Constitutional Discourse, 97 COLUM. L. REV. 1, 1-56 (1997).

102 5B pFiz i 2 & 5S4 20k 2 A 45 (path-specific effect) %4E3:47 b £ B4t
WH - AT L FRETEEF A RAERDET MR HGH  FH
% Christopher Hitchcock, Actual Causation — What’s the Use, in MAKING A
DIFFERENCE. ESSAYS ON THE PHILOSOPHY OF CAUSATION 116, 124-28 (Helen Beebee
et al. eds., 2017).

103 %4 MG AP B A2 g e R 8 v wEFSY
50% 2% » F315-323 (20204 ) - 7 5%+ Joseph Raz, The Myth of Instrumental
Rationality, in FROM NORMATIVITY TO RESPONSIBILITY 141, 141-72 (2011).
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et IR RS AR (ZBF) RUSRREmER - EisEES L
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BeEF > Solum ZFr AGE T AMIBEENT. 1 A5 FGE PR IG B IBE
BB RS R AR o BRI AT REAE R AR R RSN TR AR
i A o S - EEOURMEE S WA R TR
wf e ORI > g AR PR HE (E B SR e« BIE As il SR i A A Bl
o FERRRERR " REE BAMENE ) SR - Bt - &SR
i "RESHIMEEE: | - RS2 - EER RS B aHRENE
A8 8 ST R IR A AT DURs B FTE ple AT E 2 RIEEN - NE
b o FEpRRH EIRRREZAT - Porta RS R AN R R =
HyRTRER B o] -

W
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TL

B EITF
L B R 4 EJ bl

Cm\& am\ﬂ-

FHRORATEFGLE T SRR EEA GRS « 58 5 B
B RFAL - 2 MAGRIRE R T ke R A EER T - 2
B AR T HRIAL - I LRYE RGN ERH EE B E AR E
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NARZFEE NERVEE - R BT aE S [ 2R E L
RS - A0ffsEE TS PO LRI o

- “EERLIABR AL RTHE

HRFEEREEATE > HEETERFEEEREARNHIRE
AT - M #Scahahﬁﬁ&%ﬁ%ﬂf%%iﬂE"J@%EZ& ’
Solum B 5t — 5 H & Ft DAE & A e i P T | RCsE il 78 3 S 1
FE R -

" Cintent) 2 ST S TEING - AL\ RERESEEE
BRSO EMER « BIATE FRIEREERS - SRR TR R
EREHEx? ) EHit - FEHEOEEGTSS - FEEEE—EH
TEEREEHEHAEEHNE - HI (B R REA S R 2 1 B RO 5 26
SE R ERETANEY (BT - B RS ES) B - F
S B R T F R A RO - R I EE
#mRonald Dworkinf 2N A - TEEH T EE ) EEEE
— (AR EES - CFHEEES R B - 5
B - A ERE ERES S — A R0 ST R 5
BRI S E RS E B S R R E SRR ES - A RE
(shEthmd:) SF TEE  EEN -

FEERWRISERUNTISERHEEEE - iR —ER
ERLIMEA T LAE R FIa R B R 7= B Rl

105 DWORKIN, supra note 100, at 58.

106 a_iﬁ Bt R TRATE NSO FTF LB & w2 (intentionality )
At 0 B LA T AN I 47 b R R B0 AT R
Michael Bratman#7#s % i0fi ¥ g2t (the Simple View) : Jt f@LERIL: - (78
FEFREFA LFIRG E*Aﬁ?ﬁlﬁg] Ll o S B eV
S FFANRBE R T2 M RAFERLRI AR T CARE S A
i ‘afn—‘ﬁ s Tk i 2 ¢ o 344 MICHAEL BRATMAN, INTENTION, PLANS, AND
PRACTICAL REASON 111-13 (1999).
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E’ﬂ%«fﬁﬁ%ﬁ/ﬁ‘? ) BEIESE(ERRE - AR R G S R
FERVEE - WM FEEE LR RR R -

R EE S R EE AR SHES (SHLER - TEIE
ﬁﬁﬁfﬁﬁ;%~§ﬂ) FHRARTSEMBANEIRERER S T - RIS
AHEZRMEHHEESVERIRE - S REEFEINRGE THR
T 1oF ol 7 B SE B i 7 B B A (R s e 5 & BAFE AR - HIEE
ke (the speaker) @ EREPUATT R B EEMR » EEGEHNE
EXARNER M ERVEERE - sLVAREBER RN EE W‘J?ZD
HEEREE AT Rl 2 RIBL » i E R E E R E S HE DO
S eI SRR E TEERIINE 1% @.Jﬁtﬁiﬁ/‘]‘(ﬁﬁﬁi
N7k RN %S (communicative content as legal content ) '’

SolumF8 R A [ U E I E LR A Ve IR  JRIeE
fE U FR AR R SO R ) 7 B R AR Tl L AT - (H2
ﬁﬁﬂzwﬁﬁﬂﬂ%ﬂ,mzﬂfiﬁﬁ o SolumfEH! » Paul Griceff HEFsH

A BT — @U\nﬁnﬁﬁulﬁ#ﬂﬁﬂﬁ,_\&?@ﬁ*” DR R
(Speakers meaning) '« FREEEEHBIE - H L L YR AE

07 - LR G LMAL L KD 7 EER RS hemEs LI HES
LB G2 AP e ROTR Y e FlZ ock s R JIE LB
Balking% 5 Scalia 2 F #4835 AR TBMA L L& > A b dl 2 g2
% T "R 2 & & (original expected application) — AL+ e a4 & &
% BlRE A& o (“Scalia’s version of ‘original meaning’ is not original meaning in
my sense, but a more limited interpretive principle, original expected application.
Original expected application asks how people living at the time the text was
adopted would have expected it would be applied using language in its ordinary
sense (along with any legal terms of art). Thus, the original expected application
includes not only specific results, but also the way that the adopting generation
would have expected the relevant constitutional principles to be articulated and
applied.” A48 5 R < #7323 ) %% BALKIN, supra note 17, at 7.

108 Grices gz {TE €& ¥ itV 9&* PAUL GRICE, STUDIES IN THE WAY OF WORDS
(1989). @ B >>GriceXLih 8 B A end & % > & 378 B ¥ 12 43 Margaret
Jane Radin¥? Robin Bradley Kar#t & ¥ ¢7¥‘Pseudo-Contract and Shared Meaning
Analysis”— = > R R A - RERZOBRPEYH DL GBS o 5T
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I HESENEREHEYE T HY ) ERRIAES - MR AT
AR AR EREE BB % - R R RS RS0 2
' o S R R AR AR R S AR SR R T S IE R B R
SEETEE - RIS B - SolumdEHY - EEIEEHIEE
B R TR B R A S - R R E s
D TEREE B AR - LB - HIEE SRR
w0 .

SolumifE— 35 HE HH PU{E - SERTRE + 3R UG B R
ENavd A

1. EEPEREM: (The Collective Intentions Problem ) @ FHHAE]
BENZ o KA E 2 B E ] DU R — R E
&g 2

Kar & Radin, supra note 34.

109 Solum, supra note 36, at 39

110 22 s r2zeSolumert 2] 5 4 » MAEmd At AL RL LAY » i f e
A FES R LRI RE L K 0 Fl R P AR AP - B NEEEL Y R
iiiﬁ“mﬂiﬂ o % X Solump WA AR FIEILHA G DFR > A LEF
A L_;aﬁﬂ%jﬁ LRE T g Ed - IR A RDFTRT 13T
Dworkine¥ % ¢ § Scott Shapiro=ig it o ’3-52» DWORKIN supm note 100, at 58.
¥ SCOTT SHAPIRO LEGALITY (2011). & 171 % en¥_> Shapiro&z k5! » 7 Bratman
mﬁfn{fr?; Kt BT A - AL €3 A o & Shapirop & 3G B e
WEALLALF - F 5@ I E - F15KILH o SHAPIRO, supra note
110, at 346 A2 % Shapiro gt 7 %}r%"ﬁ'ﬁ?iﬂﬁﬂ?&iﬁ BR &% IR AE R
HHOREEREE REXIERBRLR B m*lﬁI“'Fé‘n fcdl 27 g o pr
o &@m\;}r—m* HE 3| /zf'—%?”r}%]“’ ERES ifrglig@j‘ P e F ik
WERERTRE T AT EY R B RO SR ERPLDONA €
B B OdRE R t’ FAz B8] 138 > B 1- 36 (2013# )~ 3 mgsm > 3
RO R RES 2 BEARPEE ? — R R (G ROME SR ERE
ek ik TR PRI HE) P EREED N > 148 - F 387-405
(20144 ) o (4w 23 mgody O enbon oo fsf - @ ¥ Shaplro_m‘lél_“'_;fn Y
F RN ATEMEA > FAY 3 ( ,110)’ F.397-398 )~ B oo 2 iR
I Ty ¥ Bk v 0 ¢ EREE YT 0 148
T 429-478 (2014& ) -

111 Solum, supra note 36, at 42-49.
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2. EEMAGERIE (The Collective Recognition Problem ) : 415
G A ATE A AR E R - R A B R E A 2 e
B+ AE A0SR AR, B T A PR IR 26 SRR - AR e
RSN - SREE T AR AR B E R
HHL[EIELRE (the basis of common knowledge ) ° SEEH|E &
Vet EE " REE ARG R RS FI AR, 2E KR
%E o

3. NBAYERGRE (The Publicity Problem ) : SEiE{fHIEE ZZA]
DUEMEhw g - DRESHEE EE AL - (EEEEE
RO B BRI R R A E E K -

4. ErM4E (The Intentional State Problem ) : & & & [EEH
BEOKHIERHHHEE RN E AR EERE - RmiEan
ERAKE - R R I HEER EER -

{i€SolumFy 73 A AT DAS RN » e [ U8 3R R A SR Y
BFHRAERCakam G X LAt BFIRANEE - B RN e S
HIFAEIET - B S ORIFRAE R e DARaE & B 2 R LR
F3 e BMTEEATFEE AR R ER RS - BIANRIa S E R
BEERES EX ) BaRH 2 ReEEREERGHE T, 152
g FInEE R EERAGER BN EEREE R EFIRE -

et DA 5 R R e e LSRR - I — PR RE T
AERIRIMERESEAT - INEEfiE 7 DU RIERR g -

B AR EHERERIA AR - BEEFEEEFE R
—HEAPREZRERE - 5.2 - BIEEHER T FinEEFEERFERE
EARRRITE - AR 2 EARE AT DR R E & < B B (F R
RBSCARE AT o R AT AT DA E 2L (E n] gERY TS 2 o
A A BAEE ) [E R LRI B LR ~ e N B E R A
F—BEERIHRE S - AR 7 aas & OB eI R - 12
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R R R E RS R - EEER AR E SRR —EE
BIRURE AR - MR A EE S ERIL N EWRE Sl EE
HYEEEE -

B BT T FEnEEEE TR - SRR
EEREIN S EIE 7 — M AL RN E R TR - EEE ]
ARt EEEE N HERE ARHE AFBZCRINEENEZF -
TEAE R 0 2 R U= R FRAYERY - B T —EF TR B R &
EEARM A DI EREEFE TR o KBHBER—#f]+ 5t 2Jack
Balkinfy (7GR = EFK) (LIVING ORIGINALISM ) —3= » EfiigH!
M NAEE 5 EE ARG B R AT Y 2 2% (original
expected application ) {13 - Balkin#E FH Scaliaf 17 #5548 H » #ER
Scalia;2 [fUE T AYLHE - BB XAWEZE EEFEE T - H
& Scaliafl Ry 7E S 15 14 AR G B [ RILDAE SR8 B IR SO P PR A
R FTRE R T =AM - SEHE R R ERE R A R
B8 A 7 BRI HTE B2 i =TT - S 2 —EHR
REFIHIE S B - Baking P RESTEE - BT LEE
AL BHRE IR E ISR s g A A -

= BRPILEEN T 'R ) 2R 0 B T RE SRR
HEmPES CEAEN - R H AR T - HEEA
FRERE G AEE - B B BEEHE SR ERT
(activity of interpretation ) H27EfE{T 5 (activity of construction ) : Al
FHAVAERE T RetE T BIEE SRS VA | BTTE) - s T
Foets T IREEENAERMR L EREE AR W7

112 BALKIN, supra note 17, at 7.

113 Balkine32 245 ¥ F 23R ALK EcrfpE » 2T - B33 o R Fl A
Balkingt #i#43=Scalias  cnr . 1 & » + L RFEHES R L 0 LB 7 -
TIERHLBERLLAI- BV Faa@i o d 3 A2 7 I 4 Balkineh g 2
AL 73t 0 F]t TBalkin® # - +=E & SALS RERE S SR R
IE’_%EILF\ o
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@mo% © B SCREE S T R R — S TR 2
EmSERERTE D - HREAEIEHRNS - KBNS EEEE
mw%@m&H’%ﬁﬁﬁm&ﬁ%ﬁﬁxﬂtﬁTH@’ﬁ$%
S T SR BT E AR AER SRR E TR T &
R | PRI ERORL L R © TR SR SRS
HIRE#2 (ambiguity ) ~ B2 H 2558 A #E A (vagueness ) ZE[E
T RRAE BT R, 0k i 0 AR AR T 3 0, -

e = { R R R £ R — (E B T R R R R A

° BEAh > BIREE S B ARy o TR - flEE BRI EE
Eﬁﬁ@??’%?iﬂj%iﬂj$ﬁﬁ - AR S (2 i Bh A B R
REZEN—EEEER - AR AREESORIRE S VA -
MERBEARET - &5 (HRE S N FEREEHEE SRR -

B RIEE SolumfE#E R In B B FUE 158 - EEMNEHGEw
W SRS (BB - RACEET ] RIS TR Iﬁt
Fb » Solumilli AL ARIEFE R &/ L -h AT RN EE S - HAY
BRI A 55 ﬁ‘ﬁﬁb“)? BERIME - REZENNFHEELES E
Had T E R E A 22 - DU MR 2IRE = A
(At — S H R E E RN RE & -

114 Solum, supra note 70, at 272. gt ¢k > Bf 3t 2§ & a2 *}ﬁ ( interpretation-
construction ) #1% 4 » » ¥ 12 %% Randy Barnett, Interpretation and Construction,
34 HARV. J.L. & PUB. POL’Y 65, 65-72 (2011). @ Balkin® # #5530 % A4 » i 8 #
fER ALz 5 T 4c-# P | (interpretation-as-ascertainment ) » #-1& A2 &
Uiz doix 1 (interpretation-as-construction ) © BALKIN, supra note 17, at 3-6.

115 Mark Tushnet #+ TAKING BACK THE CONSTITUTION: ACTIVIST JUDGES AND THE NEXT
AGE OF AMERICAN LAw (2020)- % @ { &9 h L L &M EFE LS 1 22% 5% 7)
g ] > fs {eAR T Janus v AFSCME (2018)—- % ¢ > Alito~ 2 F 22 L L3 7
HHRALAKDRE > B FI R EhePEA 0 H R AP R
AR EERA SN F f“i}‘iTushnetmEL% ) 11)1};7}2»1—?-:‘:' /ki% EELL A s g

R R S A /@L'&;ﬁ’rﬂ FRLLAAFLERRLL HA0E
— TR AR DR E ~ F2 2 ¢ s 2 o 2 5 Tushnetshs
17 0 BEZR 2 HArpt o %% TUSHNET, supra note 17, at 19-43.




HRFBARNYE LRSI 183

/4

FTEF AT R R A R RIER

S EEmEEE Tﬁ/b\ﬂﬁi?ﬁ Solum# 2 58 Ry &
EFERE —HE LR El/] ;E F M (the semantic theory of
constitutional interpretation) '° ¢ i z‘ﬁfﬂ‘ﬁ FEFRNEMEFYIE
EHEME - AREEREA T EZE TR F - MRS NG S F
BAER - D NEECABARESNE » MEREERIE
A A R - EE TR G - BRI
%, WEE - ER - WAREHE A HSE (BB AL -
Wm%mﬁ@%ﬁTﬁ@mﬁ“m SRTT » BIBERE R SRR 2
—HERREE R - AR {ERREM TEIP - WEERNE N R
fi@i?ﬁ@*ﬁﬁeﬁ'ﬂﬁglﬂﬁa °

SN GE A SRS s Fa s - - B
TR R - 35S E G R R O S R S e —
5’lﬁmﬁﬁaa&ﬁT~Mﬁﬁ%OMﬁmdmm>ﬁ%&y
AMIBIATES | 0 RI%E I Gricess ST AL s - IRHE
BKZ%EI/‘]EEE ( the meaning in the linguistic sense ) ﬂzﬁfﬁﬁzﬂiﬁ/ﬂﬁ‘ify
DEE - BT EEESMEN TS % TBRHESEE Y
ﬁm%mﬁa WS TR E RSRA RSN -

Iy

116 4p g A2 & 3o A “T# G £ F R L 1 & (semantic originalism ) « 3-%4
Solum, supra note 36.

“7W%ﬁﬁiﬁ%*—%ﬂ4’{f%h%£?74ﬁﬁpmh EE R
BLEF RN ELIR L FR AFEERAFTRLE KD T
2.0 EEEE e K BN £ vi;cqywlﬁﬂ yEA: EN AR
PRV P O S T
RAOHTFRISAFE L IR ATERATE 0 2016897 19 >

https:/newtalk.tw/news/view/2016-09- 01/76838 (ﬁxfwi”}fﬂ 2020#6°% 18p ) -
118 %%% ’ “{—\"‘ 'l}pywé"//f fiﬁ*'f? YAt % $Ar % VORI BES /ﬁ» » 314 »
T 10-11 (2016+# ) o { fmigkes $7 o ;%‘2@ YaREF (3116)0 F31-
119 B RZ2 2 2 Hmastsh F F* PR T LY o AR B R
Ingeborg Puppe ¥ » EF F# - » 25 L4/ éﬁ TR E S Ed R R (2010
E)o
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126 John Mikhail, Emoluments and President Trump, 53 VAL. U.L.REV. 631, 631 (2019).
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‘?< o | (“I argue that there is good reason to take the central object of interpretive
practice to be the intended meaning of the legislature, the identification of which
often turns in part on inference about the reasoned scheme the legislature acts to
choose. However, this intended meaning does not collapse to the ends for which the
legislature acted or to any beliefs or assumptions one or more legislator may make
about its likely application. Legislative intent is not, I stress, one more source of
evidence for the meaning of the statute, but is instead the basic object of interpretive
reflection.”) 3% RICHARD EKINS, THE NATURE OF LEGISLATIVE INTENT 13 (2012).
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130 & < % “The full communicative content of a legal writing is a product of the
semantic content (the meaning of the words and phrases as combined by the rules of
syntax and grammar) and the additional content provided by the available context of
legal utterance.” Solum, supra note 48, at 488.

131 Solum, supra note 48, at 507.

132 Jp = % “Let’s begin by ruling out the possibility that the full content associated with
a single legal text (e.g., a statute or clause of the Constitution) is necessarily identical
to the communicative content of that text.” Solum, supra note 48, at 509.

133 Solum, supra note 48, at 510.
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135 Andrei Marmor, Meaning and Belief in Constitutional Interpretation, 82 FORDHAM L.
REV. 577, 580 (2013).
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136 i ~ % “Thus, the real debate here is about the nature of the conversation that our
constitutional regime establishes, which depends on our views about the rationale of
constitutionalism: what constitutions are for and what makes them legitimate.”
Marmor, supra note 135, at 595.

137 Id. at 592.

138 Id.

139 Id. at 593.

140 Id.
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FWRE T RERE ) FEEERANEHERESHEEERAT
V)& - AL - 7EDworkinByEERKE - FUE LR HIE S E&
A e A ) - B EERE S Z17h (TR Ee—fEfE
{EPYIRAT R - BEZEHARSERE - BERMEE 3 5 IR EET AT
1Ty - AVERNEE R 57 S s o i R B A i th 2 e 55 T -

AR R R 7 2 20 (7] [5] i Dworkin FY #t FI W 2 Solum 5 5 -
Dworkinili K EIEFGHEFES N » RBETIEKIIEZRL T EEE
5 EWESE - MEEEN EESR - B - Dworkin Y2 a2 B
a2 A B UE F A R B R & ) - e TR | shae iR
FRHITFAE « R Z B B MmN THRY » B EH R E R
BUEREHRANERARGRIAR - BB 2 MR REFEE KL
B MRy LS EA AR ERENEH S - FEEES
IERE - EEECAFIERA " EE ) DUk T EE RS, 1
B - (B AR TREs EEE - MO WIS ERE
B RFIHTRTRETEFEAE » Bl A S 50 22 B ik FH o [ R 2
HEEERE - At - FEEZEH R Dworkin#it AIRYEEZ : DworkinHy

150 Id. at 48.
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(2 Dworkin B iR T =3, —F(FHE LB - #EE—5
M52 | DworkinfyE5E » 2R Dworkinilli A [ #1555 [EEared - 1
MR SRR RO « 2470  Dworkind 835 2 WE7R 2

e T EEAHEIE |, (normativity of meaning ) R ° Dworkinfi]
R TR AN BT -

151 33%4 Solum, supra note 36. & ¥ *u\;g—g,z;\,; yhrk R E AP Ao IR A
P A R o 2 S piirn dhept - R RAALE *’iﬁarfﬂ@; i

R 24k A PEFL L Ef"&r“%ﬂ,g.ﬁ&',& BTG oo PRAE I S 0
oS- HAFEATF TP FTRET AETP LG PR N
jtﬁcé‘;i§’j—7€;§§;7n 2 ,jg—augﬁﬂ*‘ Fr) O RdR o AR G TR B

= | (disambiguation ) » & €% & ;2 AJRenfiin > L EF FiE gz A%

;}1:3.-}44 vm&ri];]ﬁ,zc‘mrf,@ﬁkh e ¥ 2 4 (“Person held to
Service or Labour”) — 3 s @ = “Hgeal 3 end JJ\)I‘W Foodrd T 3g AL R
E- !t"B“—?””"‘f‘(I?’) um,z;}ﬁ:{% o g F_ ]&m,&%qu’f‘
Vo REEAFE T oot - R R PRBBEFREE R (contextual ennchment)

11 AR P rﬂﬁ—r , (implicature ) ~ " % % | (impliciture ) ﬁpl{ .
( presupposition ) '15 " # | (modulation ) iliféi 2558 o d A% rs )i/ﬁ-i T
TH B P EE (4o 7 57 s F%fﬂ“lmphcature”’ ; ¢ 7T &
& TR "%‘“%75?»'"1 P E B RBBEY > A2 b?zigyfﬂ?ﬁ?;ﬁ% » 12
B8 0 128135 (20105 ) ) % Gp Wi kv A LHhE B L
/:\’E?"ﬁr' BFiahii %&T/’ ﬁ—ir%/ééf#J mlﬁi"“’ [ ”%
LTRFFERE R EFF Y A RFEEAVAZE Y AIRFEI P S
L R AR R LR P2 R 5 7 L0
PR R R BE T A R T RME T B R RIS NES Y
Leng iz AaRET N o mINEP 3 ’3—5@4’ > Solum, supra note 70, at 269- 95
19,_?-%“ il & 3‘5»1}—‘? ERE S R F SE I &R I
HATE S 2L HRE AR RE S LARL LA m*""rﬁﬁc{k°‘
%’@ﬁéé\%iiﬁ’.& L EFEY ADFE T AT AHEE LW E
o '}‘] ,I'IIH'}?*QK °F 5 %,zPi—&EJ’E e o Fgg{gtlfb Lt{lf 2T m%/z‘ Pi.%g
wim B FE e AE TN FAA R 3 Glde i di - R G 2 E AdE
HEPNE oD BERERP ;;m% B PRAEE BRGRg i #—t’:—? HAE%@F\
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BHEAMAMERES - 4 TReETHERAEREE - [EmE s
FH IE B AR AR (AR

ATIE - FREE R e X Dworkin R 15 5 - (HH 75 2 AR
FEEAEESE R R T ) SE(ERSERRE

o R ERRPEE LRE LA (1) 7= iR ?

HISCEASHE K+ SolumiZ uidh) o i R DAZR A Ry (r] 2 ER FH IR 1
= o (B2 - EREWREET AR EE R EERE - 1R
ERAIZLEREREANEES NEEEHHRT] - SRR ER
HEH - Solum{rFE S EZEaiE b - IR E M EEAER
(the meaning of a constitutional text) EFECARIZES ° Solumiffi—
HWE o —HEEEREEA  FEER - EALUR IR © #ERMA S
Wk E B EEREDI S - HEMRFE S B AR
FaEE - LR e TEEmEREHE R E -

RIEEFATRT DAR » RS S SR LR R R SR ?

1£“The Normativity of Meaning”— > » Gampelgt ¥ EFRAVIR
# 1R ERIE AT » (EIFHM2E - GampelfgH - 555 EFH
HEEAHEGESM (normative relevance ) 2 o 55 BLEHEFHERK
MELASHEMt NS a0 - T HEER  TTEIAIER M AIE AR - (B2 -
NEFHEEH A AMRENE - Gampel S)CH HAEZRAVEZHmRT
EERNHEE A REAREE - 5 ARG H AT LR Gampel
HIRGmRE » FoA7 SLE ] Gampel 1 [ 7= AR i MR A —fHERE - EALR
B ERATIEMAVEE SHREE - FIEBERUE—REAEA -

152 Eric H. Gampel, The Normativity of Meaning, 86 PHILOSOPHICAL STUD. 221, 221-42
(1997).
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Fo TG BELN Al - PR s LS Gampel 13w - (HAABAY
%0 EAREARE -

Gampel 53 Hf7 H =T ¥ R B AR E MR AV AT RE £ 7R - Mt 7€ Saul
KripkefJafam e » FRHA — S OREI IR RO B AR Rl T =02
e A tamEE (Justificatory Role; JR) :

R REE SRS AN I TS
HERE TSES FEE s EEL -

GampelfgH! - TEE (R A @ - HRIZ RN ERES IS
R AR B A 7 AT s B B - (2 - s s
Wik EIE R B SR - R S A B EBE - 35k
fo o i B R R A SR S EE S ST P i
#2710 Gampel I AEFEH M- (M-facts) - A GG
WHEETE  CEREMSESREM-BE S L - FEEEE - 3
{E M-S B JE A ] ELA B 2

FERE R A A FUE T - M-SRE 2 BIRRY (contingent ) -
M- E R i ah A R e AR DL I 6 A R 8 75 i rE 2 B R
HE o ENCRRHIEEREGE T DAAE T FH AR 75 o Gampel 2241 -
FrangerI DU o ) BT EERE o (EETRIE IR BRAEHTH R
PRI T SRR BRI A AR o IR - SR R
RS » 35 T e R R B o S (At R (E 52 ) /Y

153 Jg = % “the fact that constitutes what S means by an expression x determines when S
would be justified in using x.” Gampel, supra note 152, at 222.

154 Gampel, supra note 152, at 222.

155 J < % “JR attributes normativity to the fact constituting what a speaker means by an
expression (call this an ‘M-fact’), rather than to the state or property of meaning
something, or to the meaning itself (considered as an object, platonic or otherwise).”
Gampel, supra note 152, at 223.

156 Gampel, supra note 152, at 223.
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SEASEERE - F S EM-EE G B HAHE 5 T 7E I 5 2GS0
X" o (B2 B E LR — SR
Filk o KRBT T L RIE T —(H3REE S v DAl Filx » 1A S e
AT x> o

FHANRE R A G B M T SRS R AR E 1 - CE 22N
TEREAMEAFFARGME > At GampelE—F 551 TRERA T
AR R AT e - R Ry TANE LA )

- RNEFERUA L (Essential Justificatory Role; EJR) : HHEJIH
DARERRSETAxE(EZRIMAI BT - SRS LAk B FHy

HE2EARER -

B EIRER - CRAM-FHASRISEESE
BEATENIARIE ' - M- W DA M - SR TM-E
" WEmARHLHEES A EHEELEES] (essential justificatory
ability ) » T AEEIRIEEAR N (2 b - AR B
I TM-EEREAREE |- FIL - B EERM-EE 22
M-ZEEF (RS B T SRS 15 DL 2 3 7k (P (] S0 A P
(EEEFRE T Il B B B EE ) - GampelZ:FIER - HHRS@RLATAE 5k
EFABEE - IR DS RSE T - B EBR T8 - i

157 Id. at 223.

158 £ 9 + > Gampeleh> £ A4 { 3 E > 1 BiE- H AT T e %
(dispositionalism) #_j& % % &M-FF & § Rfelienrt > 12 TRAM S 3%
(ideal dispositionalism ) 3+ f& i ciniddh o L F] 2 A2 P LA E b
o T iiﬁ Byt g vk o 3% Gampel, supra note 152, at 223-32. Bt M
BRERL AP 0 ¢ 2 kgt D RIVA S FRRPBE R KoY
o #Er o 108 > T 43-49 (2006 ) -

159 J < % “being able to justify S’s use of an expression x is essential to the fact
constituting what S means by x.” Gampel, supra note 152, at 226.

160 J = % “M-facts are themselves a source of guidance in my linguistic practice.”
Gampel, supra note 152, at 226.
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EEL N - AE IR A R R M- AT T
FHx 83 ) B9 M BT B ] o G JE A 3% 37 M B WS DL S fE Y
(moral ) ~ BHEY (prudential ) BXEF25% FHY (epistemic ) F5E o
I » Gampel32ky » AE LA R - B - A2 3
faEiE « M-SEE R AE R OE SR S B R T 5
{4 © Gampel# T —({E{F T - SLANEHIAI—RE - @ 5FE R
FIFTEY » HAIAE AR R (BT TE) - A2 E
iy R R T DR B AR - A8 3k S HAM-
BEH TSR EREE - WA TEENEERSHA, 2
M-EEARE L - (B M-EEB R —ESe () AR
EAE A R DUREIHY « S5 IRM- S R RS 25
HEE -

SHAAE R D (E T SRR - M-EE R LG 2
BRI RSB MR B — 1 - S LR B R e — (R e |
TEISREITE - (2 SSUHAAN IR SREM TREE
DAR Tkl | SeEszEsrem'® - EEME%E T - GampelfgH
M-FEENEHES H#M: (categorically normative ) : K E—{E A 7]

LIRS R MEsbERRR - (CHEE R A B EE e 2 N RIATRER Rt 230
HHASE 52 - BIAn - fEt A E S ERFRAS G (B EE

) EHER L EEREENEGSESREN - E&RF T
- NEFERATOESE NEERAENT - RERERSESEE I

164
HE™ -

161 Gampel, supra note 152, at 226.
162 Id. at 227.

163 Id. at 228.

164 Id.
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GampelfigHY » B T3 ﬁ%ﬁ@fﬁ KEFR AT BT DEHE=
RS IEAYEE, - M " ERAAERERAE ) (Essential
Justificatory Role of Meaning; ﬁﬁfﬂ;)‘%EJRM ):

- BENARBEER A AR R ET
WA E SR E R EAE ' -

HARE R EISH  M-BE LB ARSI R A
m%mmﬂmx 5 LIS EE - MEY - AIEEM-FEE T LUHE
B2 IEM-EE R BN o IR R SR A
RS [BEERGES /1Y (linguistic use) » FEEFEAVAR
MRS T - SESHARRERN 5 RS HRERR
By a0 FH MR o Gampel (3 HE DU T8 (B R4S 30 « 7 #5H
SRR - AILAAEERE A - i LA AR
FRESIETHEID R (A m (3% « SBpimEm) - %)

NEREEHEH Pl =S AR R

29

165 J %+ % “being able to justify a person’s use of an expression is essential to meaning,
Gampel, supra note 152, at 229.

166 J % % “the use can be justified by reference to the meaning, and it is essential to the
meaning to be able to play precisely that role.” Gampel, supra note 152, at 229-30.
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155 [BUERERGE 5
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F 4L kR © Eric H. Gampel, The Normativity of Meaning, 86 PHILOSOPHICAL STUD.
221,221-42 (1997). T G -

ST Gampel B FIAAENE » BTAT UG TR 3 4 )
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WRAEREE A ARG IERE - EEEERL - FIEALEREEER
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RN SRR EERTIER R - 57« HIEERT - BN
EEHTAARRERENEE » (TR SR
A - WAHESRBE LT AARREEENER  MEH
BEDCTRFHML AN - SEEHBIR M H E H 5103
b BB ARRRIAC) » R R DU R
b S SR R AR A A B T
— (BRI : SCERER AR S RO R RN SRR
TR - S A R BT 5 PO )
HEEALA 2

I ERBARFEFLRLALE (2) 7= fARFER
R ?
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FURTEETENT o SRTTT » BRI R B bl RS = B FH A M R
W o bR EE S R EE AL (AT 2 2 Wik forss S 5B &4 fke
I E AR - FePTal DA 10

Wikforss{F i 2 FE R &I (semantic normativity ) HF » $&
B PR -

F%E%EA,\}EJ (norms and truth) : 35 IR R B FAIH

#HIEEERET (derives from) EFEELEHE (truth) E’]Hyﬁ
ﬁm SRITT » Fhe 8RB 330 5 FR R A0SR S A oL AR HE %
I BEFE(E 5 - R — AT - HERGER ﬁﬁ
WEWEREESRE (R aRbEENER"
it E e EE o BAEEZDT AR
(assumption )  F A FE ok B 752 B CLAies ' - 40
f—2K » EMEEEEHSEE L EEREMP B
HEWIRLERY) -

2. TEBE#EER 4 (linguistic errors) @ 25 A 23505 » 38
FAVRE IO EHRE > ML T ExF, 2
S HUBtEEEE - Hla - BERRENHEREEY
me TALE 0 HERE S IEMEDME (linguistic correctness ) Y

ST v RASLE R 3P

167 4-4tAsa Wikforssiz 393% & e fe 24
2R e sy o s (31103) 0 F315-

WELAZ T o 2hE Il ‘—"k-%""i.

#\fﬂ*

323 -

168 Asa Maria Wikforss, Semantic Normativity, 102 PHILOSOPHICAL STUD. 203, 203-26
(2001).

169 Id. at 204.

170 & < % “it is sometimes suggested that the ‘should’ in question derives from meaning
in combination with the speaker’s intention to speak the truth.” Wikforss, supra note
168, at 205.

171 Jp = % “we somehow have an obligation to express ourselves truthfully.” Wikforss,
supra note 168, at 205.

172 Ja < % “concerns which word is linguistically appropriate to the facts.” (4148 % &
% #7% ) Wikforss, supra note 168, at 209.
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FAEI e 2 T EB SRR i -

4. T EBMEIRE] ) (rationality constraints ) : 35 fEZEA R =
Bl N S AR I i LR M A A IR RIAE Y D R AT Bl A
BAAEERHAEAETNERFER - & HE G BB E
(normative interconnections ) ¥ffA T 15 DTS 28 HH Fith 2R
A E RN A R SR ESE T TE A R
b i B N B ZRAAE R0 - 22K B L=/t
EARAL o

WikforssfJEt st R M B Z R &I (DT Mk
EEMHEN ) WETasER' o R D E— S R
B 45 O (B

L R AR AR 2 SR AR

HME -

2. BEEERVHE M RE TEAHNBE A EE
e

3. EREENHEMAKE " IR EE R E I R A
ZNTERRE -

173 Wikforss, supra note 168, at 212.

174 J < % “necessary to make intelligible the presence of content in our full picture of
mental life.” Wikforss, supra note 168, at 214.

175 Wikforss - ““Semantic Normativity”— = ¢ » B3 2 5 E & L { & R4 1
ERELE - KA o TR FAT AL A iR R
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177 BALKIN, supra note 17, at 42-44, 349.
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On Original Public Meaning Originalism:

A Critique of Its Neutralization and the Source of
Semantic Normativity

Hung-Ju Chen*

Abstract

The debate between originalism and living constitutionalism has
been a contentious issue in American constitutional theories since the
end of the Warren Court. Originalists insist on the idea of the framers’
intent as the criterion for determining the meaning of a constitutional
text. After the 1980s, however, many originalists turned to the idea of
public meaning originalism, focusing on the linguistic meaning of
constitutional provisions. Scholars have adopted well-defined conceptual
tools from the philosophy of language to develop interpretive ideas, such
as the distinction between interpretation and construction, and to
crystalize two core theses that the family of originalists shares: the
Fixation Thesis and the Constraint Principle. A series of theoretical
developments in originalism has provided the foundations for the
methodology of originalism. This article aims at examining whether the
methodology of originalism is sound in three parts. The first part
explicates the two core theses of originalism in detail and how their
proponents argue for the idea of original public meaning originalism.
The second part, based on the contribution of Judea Pearl’s causal
diagram, explains why finding a linguistic meaning of a constitutional
text cannot be neutral because the context of such a text is a cofounder
that affects the determination of the linguistic meaning of the text and
the legal content through the purposive meaning of the text. Therefore,
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determining a text’s linguistic meaning through the semantic content of a
word or a sentence does not guarantee neutrality. In addition, the third
part also investigates the questions of whether meaning has normativity,
where such normativity comes from, and what kinds of normativity an
originalism might hold. Based on Asa Maria Wikforss’ work, this article
argues that public meaning originalism cannot avoid taking the idea of
the framers’ intent as the source of normativity of meaning.

KEYWORDS: originalism, constitutional interpretation, the framers’
intention, original public meaning originalism, semantic
normativity, Judea Pearl, Asa Wikforss.




