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Theoretical Basis, Legal Characteristics
and Legal Effect of the Statute of
Limitations in the Criminal Justice System

Chih-Jen Hsueh™

Abstract

The system of the statute of limitation is a long-neglected issue in
the Criminal Law. Understanding the theoretical basis, legal
characteristics and legal effect of the system will help us find a more
rational and objective legal conclusion in encountering a case like
Chiang Kuo-Ching torture case. This article first argues that the
theoretical basis for the system is that the necessity of punishment to
enforce general prevention has ceased to exist, rather than that the
danger for misjudgment due to the disappearance of evidence has
increased. It also has nothing to do with whether the actor has mended
his ways or has been smitten by conscience. This article further argues
that the statute of limitation is an impediment factor for litigation. The
argument with regard to the characteristics of the system in the academia
is meaningless as there exists no effective distinction between
substantive law and procedural law. It is also meaningless to distinguish
rule of strict proof, the principle of in dubio pro reo or the principle of ex
post facto laws. Finally, in terms of legal effect, when the time for
prosecution has elapsed, the crime should not be prosecuted or used as a
factor for increasing sentence for other offences except in particular
circumstances, after the court implements its obligation for disclosure,
the crime can then be a factor for sentencing of other offences.

* Assistant Professor, Department of Law, National Cheng Kung University.
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