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(World Intellectual Property Organization, WIPO ) #&FAFE 2012 4F 6
A 24 HAEALS AT # 1T B9 A2 & 5 R m s i B 2% 8 b 5 R A
( Beijing Treaty on Audiovisual Performances, BTAP ) - K{EH 2 E
FRALTR PR R AR LIERCRORGE » KEA 30 {Efw Bt R AR R -

FALIK » TEERFE AN TIERRRENREEARNF - TNamE
50K (Rome Convention ) ~ Eil 85 5 45 Bl . 4 52 A 2 ME 177 <€
( Agreement on Trade-Related Aspects Intellectual Property Rights,
TRIPs ) By i 587 2k 0 M AH A 22 R 8% 5 0 Ik 49 ( WIPO
Performances and Phonograms Treaty, WPPT ) » &[St 52 (i B 3 v
ATFETHIRFE - It —IRIFR RS BTAP #5 T 78 HIHTE -

A EEAE BN AT RZ R A L S e ~ R B BE B AE R T K
H¥mRTERE NE P RE 8 R AR BB FE R A
IRFEB IR B R -
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RO ALECE R A R RO 2 R

- > %E“—IH}’ o lé]
B b P i A PR B PR (R FE YRR S A B R U

1 %8 (GREZEFA % 155 ) (Beijing Treaty on Audiovisual Performances, BTAP )
% 26 4.2 http://www.wipo.int/treaties/en/text JSp"ﬁle_ld =295838 (& 12§15
P :2014 # 7 % 20 p e F P @Gk Ea R Tﬁ%ﬁc’f'lﬁ—f—:‘ffﬁ] (Syrian
Arab Republic) ~ # X X 4 = fv® (Republik of Botswana ) ~ #7/4 & i & {r )
(Slovak Republic) 1% p A~ Zw BRI RIVE > L riE & A4 22 http//www
wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty id=841 (&t F1f P : 2014 &
7220p )
2 BEoNGEN 2 T MIRELFA SR HTA 2 AR BEL
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fF 7 PE RH A% ( WIPO ) ~ Tt & B B SCAH % ( United Nations
Educational, Scientific and Cultural Organization, UNESCO ) F1E[5
%5 T #H#%% (International Labour Organization, ILO ) FL[EZEHE T » A
1964 - 5 H 18 HIEEAERL o s K Ry [F R i = B PEAH
kLA B R AR LR - EGE R R R A HRE SR AN i BRI -
ERGE RS ARITE 1961 @B - ARG B IS - E s
E TR E Wi R IR EE AR E O R e R AV BB TR E B R R N FH
NRFEFEK o MIERNE - —(EHE—fH & E B aehl SRS Bl
R R R E NBPROREELNF) » BsE A HAAEE -

SR 3 B (a) FCPTERIEREA - BEZEBEN
HITH SRR A -

ISR T BRMREE T RIE AR IRERIRER ORGE - BimiEsR
HEAREEER - ERE A AFHERE ZZEILE - (ERHIESREEDN
B IRIBAKE 19 BoFE » RFREAFEFHFREEZ (fix)
FRFEY)E - AIEFAKAKTER 7 BRATEZA 2R > BN s A
TATREEZERIRI - B 2 » AROKTEE S R AT PR 2R A5k

% | (International Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations) » 1961 & 10 * 26 p £33t %5 »
po1964 &£ 5 7 18 PAcA x> K3 34 iE AP AEET 92 BHEYHA
Universal Copyright Convention of 6 September 1952, with Appendix Declaration
relating to Article XVII and Resolution concerning Article XI, http:/www.wipo.
int/wipolex/en/other_treaties/details.jsp?treaty id=208 (&t p 2014 & 7 7
200 )e

3 Rome Convention Art. 3 (a): “7¢} ch& & 4 » thdpii R
FEHE BTGB v S PH S FEANERE
WEE (T2 A o

4 Rome Convention Art. 7 (I): 2F A @& TrA g kL2175 5(a) AE
AR in R R BHEEAF 22 e fxHe R e AF 2 FOEE
(b)) AEH PR RFAFFDLFe HE (c) 288 ki 20T H
Fro) pEAFAEEARLE (D) LW 3 B E L ap
(i) g HFLES 15 F (BIUIEHH) 202 tEf 2 p 2k
FIRIEZ P o

5 Rome Convention Art. 19: 2 FF A2z Rzdeim > — L 2 F A L 8H 457
PERUIARIYF 0 F T HEL R FEEY o

SEEE s d R A
MR Rl B AE




I X s

HEREREREIRE - BRI —SZRERE - B0NE - BIA0E
HEMEHE > ERE AN RSB RES RO YIRS - AL
ez e N (PINER HRIEE ) - BN SERES 7 S
(1) HEE () FKIFEAATIA T HURER B25 (R N S AT R R
HUESR (HHRESVAAELIR - R RS 2R & R A FEEEE
REHFREG BB SE VIR (BIAIELE CD BT ) > AHFEES:
BEREY) - BIVARZEELAKNE 7 6E (1D EHE (o) #ATZ
BB > MUSE LM A RIS BIRERTRI A - MRILZE R . RE RS
RAKE - BELARR TSR E A\ A RS R R R s
Py RERISL > BIFFEERE (LT (RE - TE RS i ge s A (RAEATR
bR > EEERENEREREAES > HARepl 20 E REER
EHERS - R EEREEAR S AN ERERATR L
AUIARINAGRS DT -

SCBEPEFMIFEMARR T

FERARRERE b - (5 Gk iy 1994 AFdsEny Ble 2 B B
B AR AR A (F A R R Y B A B R PR

FHERY TRIPs HUE{ERE(RE BB HEAKIBA R Y] - TRIPs
FERH A 2R ) PR 1 I R B s F R B OB SORUE
It TRIPs 58N E A FERER A MTe R - 2 —J8ILI M
& o HEEALL - TRIPs 55 14 {FRAER T A EEAE N BIRERORFE ST

6 Eugen Ulmer, Das Rom- Abkommen iiber den Schutz der ausiibenden Kiinstler, der
Hersteller von Tontragern und Sendeunternehmungen, GRUR Int. 1961, S. 569 (591 f.).

7 Rome Convention, Contracting Parties, http://www.wipo.int/export/sites/www/treaties/
en/documents/pdf/rome.pdf (last visited July 20, 2014).

8 BEIIHIFEMARET 1994 # 47 15 p 37> B%$ (Marrakesh ) »
1995 & 1 % 1 pAsc, 2253730 o ied e Fflit 3 2014 £ 6% 26 p
o> WTO 23 160 B ¢ A W > SR AT R (WTO) : Members and
Observers » http://www.wto.org/english/thewto_e/whatis_e/tif e/org6 e.htm ( & {s i
p 2014877 20p )
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M > AR LGRS AN R R RESHE R EE - nIDER - R
HIEARHBMERZE S TRIPs HIHIEMISEIREE © &2 TRIPs &5 14
fBREs (VD) TEES 1 AJSEBASCHUE - Nifg BBILERES -~ SR
TE N B EE RSB RE P B S 2 FER] - o DA INMR: ~ IRAIECRBEIIN -
HZHUE - (BERHR AR AR S AR P R Ry E E A -

{HEER AT TR R - BEERESAFUFEEL - TRIPs BR T #milsk s =20
N HEFHRE AL R OREEHAR A1 - HATHEE R E AR R EAE R &
RFRE KT o AR GRARUE ZAGE » HIRTREERE A\ FTRES SRR
AE(EER ISR R S A FREREREME. (TRIPs 25 14 &5 (1D
JHEE 2 M) P e

R RTEMARER L FASS P iEY

H 1991 FHFEEM EEH S G ER Z B gbG  BRT
it e Bk VB E IR ILOREESL - tHFIRE S B EIFRE N — AR
K BRREREH B RERN SRS R EEONE SRR T
N> —BEG R BRI RIS - ERFDIBCE B EEBEIR R » 142
B 7R AN R R R FRE N B RS PR RIS - USRS
FUE N\ B PR R A B S R B TR ERZ AT - R R R A 164 HE A
ATREEFE AR ORFE 5 (H LRI B Rk R i H 2= e A EARYS Rt
& FAEEERYE > MPARE - —F58 0 76 1996 FINZ &Y
ELER#YJ 52 (Basic Proposal ) HUHHEERT R -

IR GRARE R 25 RAVIREE T - BR T 2R IR

9 TRIPs Art. 14 ()T 45 A4 TRE M &%, > @FH TR g
B2 75 B E ARSI AT AT A E - AFEF o RE
ATFTHET I RERMEZATE  WRGZIRE AL 7 A2 M E AR
-,

10 Silke von Lewinski, Die Diplomatische Konferenz der WIPO 1996 zum Urheberrecht
und zu verwandten Schutzrecht, GRUR Int. 1997, S. 667 (668).

11 WIPO-Doc. CRNR/DC/S, http://www.wipo.int/edocs/mdocs/diplconf/en/crnr_dc/crnr
dc S.pdf.




WIS K% AR 2R .

WEERRSN » R =R T 5 © (ERER T R - RAERTR
R > EAMBTHIEREEAN - REREATAEIARE - HifF
MBS RN HAERFE RS HFRIE - BIREEAIEZR"
ATLAPR TR TELRE N BB~ Bicf ~ AP E RS HERE - (HAZR
T N FIER HR s s S R By b > HIHEERENREYEA 5 54
e E R RE AR SR R B B > HI3E RN
TE N PR — B R IRy - A PREA SR i TR [ - A
it > SEBIFE R > FEETTIRSOTHE > RSB R ETAY TS
B AR » 17 AN REIR I {ERE A B2 5 U DA IR
BERISEE - FER RSB A 2 B B TRz E R R 5
R B FR R B A HHERHE"D - (BRI A I R EAE
SEBIRIRREFTANA] - WARARE - B AR AR RSB BE R H IR SE
BRSSPI I HIE - FEIN R ERE R SR A IRE H.
SURRFRENE - NBLAEARIGESFY - fAh - IR A G HERRHE R
oy o REIMAEREPERERTE L] - 5[5 T — S E BRI
NS > PrangsisEERnsens - R MMrREE A LEERE
EaiHy

Rk TR RSB REEZEEAN > REANELIE
N~ LT RN R BRER AR B2 52 SR EE 2 A FRERAL H 5
B AR R IR R s S VR A REIRE B 1997 4
F—ZRAAHIET T RS L A R G T > S IRIERY 1998

12 WIPO-Doc. CRNR/DC/34, http://www.wipo.int/edocs/mdocs/diplconf/en/crr_dc/crr
dc_34.pdf.

3 A2Fe P JAFALERTHL G0 RLGd 2 2T HUEA L E
Wir BT Q7 0 B LT LEE L TR LR AR
H R kg s o

14 Te RFEpAReS AT Eg, 21996 & 12 7 20 p 37200 )
202002 & 5% 20 p Ak 2R3k 1P WAL EG B BREYR
http:// www.wipo.int/treaties/en/ShowResults jsp?lang=en&treaty id=20 (&t i
p 2014 & 7% 20p )
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R E R - HERKH—ER > BNRmEERE A 2 REER
FfE 2000 £EHY WIPO SMZ& Rk IAREEAR 2 1% - HE 2012 FHY
WIPO YIS & ag A #R A8 T i FE 2 s L oA -

K 1996 4 WPPT FE&RHYZE A » BEAR AL S E BRI RYIR
EREA > ([ENGREE SRR G FRE I ERE R T - #)
HIRPRgREREAME" - (EEFRFESTEEIRYE - REAR
HoRIE Z FREFTEE R - BT WPPT 25 6 (ii) R T
FE AR B REEZ A RSN - WPPT 25 6 (i) faRtifid
TR N E ARG 2 R BHEREARFERE R (ERE
R FRE LR - FRHNREERRE R 58 7 55 (1) THEC TRIPs
514 A (D HESRPERE > MR THRSECREZEREAN (A
RS RO EERE AEN ) A ER R A EREE - SREEEE
THEEY) b R > AEIARIRE - REHRESEAKIEER FRZER
B2 WPPT FriEFes " & 4 (broadcasting ) 20 &8 & B &
o5 ARG B2 T ABIERE ) (communication to the public )
HIS e SR AEBME" » DIEER WPPT HAR[EZ TR
PERE AN I QB R B EAR ISR C ERRRENE - SRR
INBR{EREHE -

15 WIPO-Doc. CRNR/DC/99, http://www.wipo.int/edocs/mdocs/diplconf/en/crr_dc/crnr
dc 99.doc.

16 WIPO, Diplomatic Conference on the Protection of Audiovisual Performances, Dec. 7-20,
2000, http://www.wipo.int/meetings/en/details.jsp?meeting_id=4231 (last visited July 20,
2014). # At ERBEM AT I E BN R I ATE oE RIS 12
EREE I BEN T G4 E > 2 ¥ & s Internationaler Report - Keine Einigung
iiber Abkommen zum Schutz ausiibender Kiinstler, GRUR Int. 2001, S. 190.

17 %R WPPTArt. 5,7-10, 15 2 4p B 2 %_-

18 WPPT Art. 2 (f) Tyt #7£2. TR 4% 5, (broadcasting) » #hdp A+ 2 Bdfc 4 p
g GARTRETHRBR L ARG FERL B HEHB/BLA
ek d RIS SE P A H TR EEHL 2 TR
WPPT Art. 2 (g) = Pt o2 40 8455 2 T2 @ B4 5, (communication to
the public) » s 7 R f ot HRFORE > REREKTH LR TR
BEMER > BEIRL 4w 2N 5 15 52 To@dig, » ¢450@ o
R Y S S




WAL AT AR AR "
S ALEGE A R TR
— N % j\ }/%-! E\llj

(=) AMFH B E A 8 2 B 14

BTAP 55 1 i » T2 5 A GRA B E A B PR PR et ek
FIRIRALR - EARe 2R A GATEL WPPT HIRBAGR -

BE L AEREZFHRBILER - HRERNAE R ER
Fslinag (protocol ) Bf5FT (treaty ) » BIEVE TSR o HHFAASHS 43
BIZE0E - tRIB 1996 fEANZ SRS » ASUFIEHERREE: - Bt
JEENAE Ry T I E WPPT FrarAIFERE SF38HIRE - P DAERZ 2RI
WPPT Wt — (protocol to the WPPT) 20 - HE » iy
FFE 2R Sy “protocol” B “treaty” » #\ 2 BB AR THIGATY - H
1A WPPT {E{RIRTER S HIFRE L S VB E NRIIRE - AREKIFT
FRERTREESER, - [RAREANE WPPT AR &EE N 5 FFhn A6
AR WPPT RURIFCEE LR » MR — 2RI R E
AR BTAP TR 7 2 (R EEEGR LY -

RS (1) JEPREER WPPT AH[RIFYILEEG - FUE BTAP HIE]
WIS R BUFE A AR HE WPPT SRR S AFIRTE AR
B> o HLAh - AGRKIRI R EREER NS B ER (R - (KL >

19 Tt AL Foriens R A A 1 (1) Boldp > AiE5E1996 # 12 7 20
PP p R AT WIPO #5243 15 - JR4 - 2303 X B RIRE &
LR E 2 L& o WIPO-Doc. IAVP/DC/3, Notes on Article 1.02, http://www.wipo.int/
edocs/mdocs/copyright/en/iavp_dc/iavp _dc 3.pdf.

20 WIPO-Doc. IAVP/DC/3, supra note 19, Notes on Article 1.05.

20 P IS B2 HF 2R 1 (a) H o o) anER 0 B RREE 6
FAGORER L DR IREERFE 0 A E GH - SRR ) B
B 44>  WIPO-Doc. IAVP/DC/3, supra note 19, Notes on Article 1.07.

22 WIPO-Doc. IAVP/DC/3, supra note 19, Note on Article 1.06. WIPO-Doc. IAVP/DC/
35, http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=11228 (last visited Mar.
30, 2014).

23 'WPPT Art. 1(1): “Nothing in this Treaty shall derogate from existing obligations that
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RIERIRIE R E BN SRR AR E H AR (F R -
ERRARGREE (3) HARERHE » Br WPPT 4 » Ao Bl HAth B
PR AGRAN I FE BRIGE » IR SRS AR {R] 540 PR 8 B (T RE AT e 22
52 o FHAAS IR B A B S B 10 SR BRI -~ RIS A B R R Ry
WTO,/TRIPs HYE EE{IF » AERAIHIET AN AT 522 TRIPs HIAR
E o A ERRERERREHIR PR EY - R ARTHE AT
#JEl WPPT FEEGFTRAR: - (HFEE 1 HRAVFE T (agreed
statement ) HHIFFRAAMERYEETE Y > AGRFIEA 22 WPPT FiiiE
ZARITRER BEEE TS - N B - 1T AR 3 TH & Al
BRI T A HEAESI A WPPT B8 ST H M T 8 & 2675 -

(2) AR E 2 2B E

BTAP 25 3 BRBIRARAORE EREATRE - B ERESRE -
WRELIRSE 1~ 2 HZKUE » 2 AR AT IREATFRIE AL B Rt B

Contracting Parties have to each other under the International Convention for the
Protection of Performers, Producers of Phonograms and Broadcasting Organizations
done in Rome”, October 26, 1961 [hereinafter the Rome Convention].

24 WPPT Art. 1 (2): “Protection granted under this Treaty shall leave intact and shall in
no way affect the protection of copyright in literary and artistic works. Consequently,
no provision of this Treaty may be interpreted as prejudicing such protection.”

25 WPPT Art. 1(3): “This Treaty shall not have any connection with treaties other than
the WIPO Performances and Phonograms Treaty, nor shall it prejudice any rights and
obligations under any other treaties.”

26 Concerning Article 1(3): “It is understood that Contracting Parties who are members
of the World Trade Organization (WTO) acknowledge all the principles and
objectives of the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs Agreement) and understand that nothing in this Treaty affects the provisions
of the TRIPs Agreement, including, but not limited to, the provisions relating to anti-
competitive practices,” in Agreed Statements Concerning the Beijing Treaty on
Audiovisual Performances, available at http://www.wipo.int/treaties/en/text.jsp?file
1d=295816 (last visited Jul. 20, 2014).

27 Concerning Article 1: “It is understood that nothing in this Treaty affects any rights or
obligations under the WIPO Performances and Phonograms Treaty (WPPT) or their
interpretation and it is further understood that paragraph 3 does not create any
obligations for a Contracting Party to this Treaty to ratify or accede to the WPPT or to
comply with any of its provisions.” Id.
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ZBIR - BEEIERHIB BR - (B IBIEAN A B 2T
e FerZamf B B R

REHEARYE » AR 2Tk A= WPPT 2 3 {R2{REMNFERE
NBIFUEN R » RETEZES2E 1961 FOUREE G RER
BIAARBFI B TR IR AR B LR BRI B _ERIPREE - )
IFRITIEZ2EME  RtEEFRREDL "B, 1 T EEs
{ERT ) (E R LS B H BAHERY B BRORFEARYE - Rl a BB £
RiE 35S 2 TH TIEFEERT ) AEFAERTERR » #RERE R
TEEZ B ARG - alIREZ B REERIIETY - R EERmIER » (H2EE
B 2 B LM B R Al SRR FERE L IR KA R A R 2t o R
i HNERE AR BT E TR R - s8R EE AR
FIBIR I EEE > BIFER A ARG IREE™ o R AR i s R
R -

(2) BRAER A

e L - BTAP 55 4 {555 1 THEZRZ%E WPPT 5 4 R H
ETANRBHA TS ARLRA 0 R FETRT 2 b R
EAGENF 1L AR 2 R R RS ARR AR 2 F
g o | 255 WPPT RUKEIH > AR RARE R A EEER AT -
HERIIAENERRE » SBIIRAGRATEE B RS
{EDIRZIRFI P IR IRAVRER PR - HAAJEERR - MBI N E e
5] B R H R B AN B B R S B — B (R > USRI R GEIRER] - $2
B A R B A R R &R AT -

B 4 (650 2 TRANEREE A  RAERIBIRIEA GRS
1 TG T BB B R AHBR RIS » HERERHIABAE 11 6

¥

28 WIPO-Doc. IAVP/DC/17, http:// http://www.wipo.int/edocs/mdocs/copyright/en/iavp
de/iavp_dc_17.pdf. 7 ¥ % B2k W JE 3 Rs 1 p chihl 4 > 3 A n|5dF o

29 % 0%EEs 0 TR RAFEMARERLFE ST FEY, M PRI
W3 A2 25470 13 4 84 > | 33-34 (2001 & ) o
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21 RS 2 IR PRAEE R BUIR  EORME DI A BB AR
it Bt A A AR E RfR -

ERF 4 555 3 HAZBIRAHEF TR FISERINRE > K5
MUE » EE—FAIBIIRIES 11 (55 3 TEERER KA B R E
JEHE SR SR A R R R Ay > HERZ IR B ] > eI
BIASZAERES 1 THBIRAHEFRZ AR - (R ORI R
[ b R P R R S RSB R R S - e —BRABIAAER -
BEARATRESS R IE DU » i) B E L B PR R R G T 7o o W PR
{ERDRERIRS RITHEE 11 528 3 TERHEAIRESR - RITERL IR HilE
BIAZ B R Rl A PRI -

S &

(-) RBEAZEER

AGEHIER 2 1 (a) FKFTERIEREA (performers) B WPPT
F 2 R (a) FE2ME - RIBEE - TF - F%E - BEEEHE
fLLABEH ~ SIS ~ EER - BARE - JHZ - 22 (interpret) BT
HAtn 7 SRS FE G RAG Bl (folklore) Z A -
QNS EEEE F N FIRI R A E AR - BR T HERIARMAELZ A
TRRBFHEAIN - RGO E A EERBEEE - AR
AAEFIFTIR LRI IRE - (IR EAE SRS BB E A
RIBLANFE B BB EE A (AT - FEFCEE - BEVNE) » E2A
HEERE ~ BTE  (BEEEBRNEN RS REE -

EBIRERLE 2000 FiAFEzE A RERIN T LR e
ZAERE M (agreed statement) H1 - BRI HBIAR S FNERRE 2

30 BTAP % 11 g% 12381 & PR3 AT ARG OR B2 & 5 S
3B PSR -

31 WIPO-Doc. IAVP/DC/16, http://www.wipo.int/edocs/mdocs/copyright/en/iavp_dc/iavp
dc_16.pdf.
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HERRAERE Y] - [HHGEE 2RI AR » SN AR TG
el MRGRAH E A R R B8R ARIEE - BIFEAR ABE A
(producer) HYEZFE » {HE R WA KRB EM AT - BRiLZ
Ah > JREEREELZ (basic proposal) ¥25 2 fi (b) FATEZERY [ i
F# | (audiovisual performances ) #E&tHHEE R 22 ERIMTHE MR -

(=) BRI E &

52 & (b) FKEAR "EY) , ZERE > ARG K
Yy > ANamE I RE R S B S L FRBL - MDA — RS B EGER HT
1SHRG ~ ERIEERE -

R —EHREASHE WPPT 2 2 & (b) F AT EENSS
¥ (phonograms) HIVELERSS » RIFLREZ M AKAIRIREZ - B2A1fAITE
AIAGRATEL WPPT #8 FH AN ] R 2 B P S HE AR A AN [ 568 FH A ] -
Hrr o FE A HHBRE RS - PR E S EEARR - WRR
PRIFERE R ZEEE 12 REATAFERIRSERIRE - RGRAIBIAZRE AR
PREER L WPPT SE R A1) » R 2R1E A FE s A e = WPPT »
U ERAREEL o IR 1996 fERVINSE #HER WPPT 25 2 {6
(b) Pz 8EZY) » FRREERNE T ZEE SR LGN
Z o BEIRRTERESHISREYIN BV LIE S MR IEEE
H—SE2 G T RAEN - B 3 o BRARKSEZ T » AR
HEREEIAFEREE > WPPT 28 2 % (b) SFTERWSR S AEH
HELEE 5 B At R B E RS S s B H S ) EAIRER > B0

32 WIPO-Doc. TAVP/DC/18, http://www.wipo.int/edocs/mdocs/copyright/en/iavp_dc/iavp
dc_18.pdf.

33 WIPO-Doc. IAVP/DC/3, supra note 19.

34 WPPT Art. 2(b): “ ‘phonogram’ means the fixation of the sounds of a performance or
of other sounds, or of a representation of sounds, other than in the form of a fixation
incorporated in a cinematographic or other audiovisual work.”

35 Concerning Article 2(b): “It is understood that the definition of phonogram provided
in Article 2(b) does not suggest that rights in the phonogram are in any way affected
through their incorporation into a cinematographic or other audiovisual work.” Agreed
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AFRE RS -

AR G S SRR ATRENE » B T BLAY SR
EYIRIHARER (RN EA R RSN G ERIHISER > F
NELEsk2 7 (music videos) fEIRZ B A T EIAYEE T2
thALE CD-Plus ZAIDARR T &4 SNE AT DUEA AR R E
etk FEE G - HIRE A AHBIEEEL - BEAE
MR > ZEHE B QB A MRy fE R R © th—FF
o REECHRRAVERT » e e B EE - RERAE 2
i (c) FFTEFRZTREEYIIA 8 WPPT 25 2 fi (b) FATiE.L B
T o A2 0 5 2 ik (b) FERIUIEE T 2GRS (without
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Statements Concerning WIPO Performances and Phonograms Treaty, supra note 26.

36 Concerning Article 2(b): “It is hereby confirmed that the definition of “audiovisual
fixation” contained in Article 2(b) is without prejudice to Article 2(c) of the WPPT.”
Id.

37 BTAP Art. 2(c): “‘broadcasting’ means the transmission by wireless means for public
reception of sounds or of images or of images and sounds or of the representations
thereof; such transmission by satellite is also ‘broadcasting’; transmission of
encrypted signals is ‘broadcasting’ where the means for decrypting are provided to the
public by the broadcasting organization or with its consent.”

38 BTAP Art. 2(d): “‘communication to the public’ of a performance means the
transmission to the public by any medium, otherwise than by broadcasting, of an
unfixed performance, or of a performance fixed in an audiovisual fixation. For the
purposes of Article 11, ‘communication to the public’ includes making a performance
fixed in an audiovisual fixation audible or visible or audible and visible to the public.”
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39 Adler Bernard, The Proposed New WIPO Treaty for Increased Protection for
Audiovisual Performers: Its Provisions and Its Domestic and International Implications,
12 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 1089, 1104-05 (2002).

40 WIPO-Doc. IAVP/DC/3, supra note 19.
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41 WIPO-Doc. IAVP/DC/9, http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=1570
(last visited Mar. 30, 2014); WIPO-Doc. IAVP/DC/9 Rev., http://www.wipo.int/edocs/
mdocs/copyright/en/iavp_dc/iavp _dc 9 rev.pdf.

42 WIPO-Doc. IAVP/DC/10, http://www.wipo.int/edocs/mdocs/copyright/en/iavp_dc/iavp
dc_10.pdf.

43 Concerning Article 5: “For the purposes of this Treaty and without prejudice to any
other treaty, it is understood that, considering the nature of audiovisual fixations and
their production and distribution, modifications of a performance that are made in the
normal course of exploitation of the performance, such as editing, compression,
dubbing, or formatting, in existing or new media or formats, and that are made in the
course of a use authorized by the performer, would not in themselves amount to
modifications within the meaning of Article 5(1)(ii). Rights under Article 5(1)(ii) are
concerned only with changes that are objectively prejudicial to the performer's
reputation in a substantial way. It is also understood that the mere use of new or
changed technology or media, as such, does not amount to modification within the
meaning of Article 5(1)(ii).” Agreed Statements concerning the Beijing Treaty on
Audiovisual Performances, supra note 26.
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44 Concerning Article 7: “The reproduction right, as set out in Article 7, and the
exceptions permitted thereunder through Article 13, fully apply in the digital
environment, in particular to the use of performances in digital form. It is understood
that the storage of a protected performance in digital form in an electronic medium
constitutes a reproduction within the meaning of this Article.” Id.

45 Concerning Article 8 and 9: “As used in these Articles, the expression ‘original and
copies,’ being subject to the right of distribution and the right of rental under the said
Articles, refers exclusively to fixed copies that can be put into circulation as tangible
objects.” Id.
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46 BTAP Art. 9(2): “Contracting Parties are exempt from the obligation of paragraph (1)
unless the commercial rental has led to widespread copying of such fixations
materially impairing the exclusive right of reproduction of performers.”

47 WPPT % O £ T4 A B2 FHIREP 212> ffuﬁ&rﬁh“&r—g P24
o kiR EN el Rt AL WS B KR EREAEUF e FAFA -
A AP R AR T c R ORBEAES 2B LR T B Y
Wi 1994 & 57 14 prum > FLFASEREFSF i Faop £ e
EEEFREHAFAAASTRPYIAR > P AHEAFALEWRE ST TH
TE LA AT

48 BTAP Art. 11(1): “Performers shall enjoy the exclusive right of authorizing the
broadcasting and communication to the public of their performances fixed in
audiovisual fixations.”

49 BTAP Art. 11(2): “Contracting Parties may in a notification deposited with the
Director General of WIPO declare that, instead of the right of authorization provided
for in paragraph (1), they will establish a right to equitable remuneration for the direct
or indirect use of performances fixed in audiovisual fixations for broadcasting or for
communication to the public. Contracting Parties may also declare that they will set
conditions in their legislation for the exercise of the right to equitable remuneration.”

50 WIPO-Doc. IAVP/DC/3, supra note 19, Notes on Article 11.03.
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51 BTAP Art. 9(3): “Any Contracting Party may declare that it will apply the provisions
of paragraphs (1) or (2) only in respect of certain uses, or that it will limit their
application in some other way, or that it will not apply the provisions of paragraphs (1)
and (2) at all.”

52 ' WIPO-Doc. TAVP/DC/20, http://www.wipo.int/edocs/mdocs/copyright/en/iavp_dc/iavp
dc_20.pdf; WIPO-Doc. IAVP/DC/21, http://www.wipo.int/edocs/mdocs/copyright/en/iavp
dc/iavp dc 21.pdf.

3 FHRwEMT T -~ (Z2) RAFGRA 284 -

54 WIPO-Doc. IAVP/DC/3, supra note 19, Notes on Article 11.06.

55 SILKE VON LEWINSKI, INTERNATIONAL COPYRIGHT LAW AND POLICY 18-19 (2008).
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56 WIPO-Doc. IAVP/DC/3, supra note 19 at 56-58.
57 WIPO-Doc. IAVP/DC/3, supra note 19, Notes on Article 12.10, 12.11.




WIS KR AR AR, 321

TEVIR AR B ENBRIZE RUEE L © AR TE % BRI 5L -
5 2 TEATIR A —THAIERYE © (1) DRI E N2 H]
BCE B AT EML AR R - (i) HRIE AR RS =
EFTEHENERTIB] > B R (BB AR > HIDURZHRE AT
JBZ BIFE R Giil) HBUE N R R EE B S e R
FIE - BN A EBEA > HRZZBERE N2 BRE 5 A B — i
AR - RILLRZ Frmith s B R JR A -

FRTTI% B I > A% G BBl RS R R R
Ji o BRECRRRER - RAN T BN R R E 1 A
EPRRI > R HsE AR Z R EREIHE - [HZ HEE
RZEBHEE TR FERSEZ R - REARREEE R LT
% G el amiy e - (Hit— 2R IR R R AT N
ZE 0 JEE A B B R B 2 EORER RS0 - LB L
AFEAAE R AT > R - RiGE RN Rt —Hr %
HEHUER AR - T E RN 3 LR R T HE S B R R
ENKD - KL ER R T U™ © 52 2012 fFE RS
FIENRREIMIE R > B E IR T B B 2N E
Rhces i 0 A RVEISIER o RS 12 RALE © MBS LRI A
RUE > USRI A RIS R EFREE S RIS & > IR MR
W 7 £ 1 R E ZEBHE - ERRRINEZ IR EA
B LIS B E AT - BB EZ TSI S E A (HREA
BATRTEY) SR AR BN EEHNZAVES » RHAIE® © BRK

58 'WIPO-Doc. IAVP/DC/22, http://www.wipo.int/edocs/mdocs/copyright/en/iavp_dc/iavp_
dc_22.pdf.

59 Silke von Lewinski, Die Diplomatische Konferenz der WIPO 2000 zum Schutz der
audiovisuellen Darbietung, GRUR Int. 2001, S. 529 (539).

60 WIPO-Doc. IAVP/DC/3, supra note 19.

61 BTAP Art. 12(1): “A Contracting Party may provide in its national law that once a
performer has consented to fixation of his or her performance in an audiovisual
fixation, the exclusive rights of authorization provided for in Articles 7 to 11 of this
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Treaty shall be owned or exercised by or transferred to the producer of such
audiovisual fixation subject to any contract to the contrary between the performer and
the producer of the audiovisual fixation as determined by the national law.”

62 BTAP Art. 12(2): “A Contracting Party may require with respect to audiovisual
fixations produced under its national law that such consent or contract be in writing
and signed by both parties to the contract or by their duly authorized representatives.”

63 BTAP Art. 12(3): “Independent of the transfer of exclusive rights described above,
national laws or individual, collective or other agreements may provide the performer
with the right to receive royalties or equitable remuneration for any use of the
performance, as provided for under this Treaty including as regards Articles 10 and
11.”

64 Marcus von Welser, WIPO-Vertrag zum Schutz audiovisueller Darbietung
unterzeichnet, GRUR-Prax 2012, S. 345 (346).

65 17 U.S.C. §101 (2012). A “work made for hire” is —

(1) a work prepared by an employee within the scope of his or her employment; or

(2) a work specially ordered or commissioned for use as a contribution to a collective
work, as a part of a motion picture or other audiovisual work, as a translation, as a
supplementary work, as a compilation, as an instructional text, as a test, as answer
material for a test, or as an atlas, if the parties expressly agree in a written instrument
signed by them that the work shall be considered a work made for hire. For the
purpose of the foregoing sentence, a “supplementary work™ is a work prepared for
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publication as a secondary adjunct to a work by another author for the purpose of
introducing, concluding, illustrating, explaining, revising, commenting upon, or
assisting in the use of the other work, such as forewords, afterwords, pictorial
illustrations, maps, charts, tables, editorial notes, musical arrangements, answer
material for tests, bibliographies, appendixes, and indexes, and an “instructional text”
is a literary, pictorial, or graphic work prepared for publication and with the purpose
of use in systematic instructional activities.”

66 1R BIF I+tm ot - P REpF kYR EERRR %8 Elvis Preslez, LG
Miinchen, ZUM-RD 2012, S. 49 (59).

67 BTAP Art. 14.
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distribution of them by, or pursuant to, authorization by the performer.”
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