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B E RIS - B - BT AT DR B AR A e A
TEERIMR I FREA 208 » ME At R TR FUR BB T 405 » —b7)
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FHVEE » S SR EIRE Al - SRS (R

Influence of Ernst Cassirer and the Marburg Neo-Kantians on Hans Kelsen, 12
PROBLEMA: ANUARIO DE FILOSOFiA Y TEOR{A DEL DERECHO 239 (2018).

73 ERNST CASSIRER, SUBSTANCE AND FUNCTION AND EINSTEIN’S THEORY OF RELATIVITY,
at iii (William Curtis Swabey & Marie Collins Swabey trans., Dover 1953) (1923).

74 Id. at4.

75 Id. at 8.

76 Id. at4-5.

77 Id. at 143-46,427.

78 Id. at268.

79 Id. at 165.
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HUIEERR + B AR RN AT © R — (E R TR EITEE

SRR R T RBRI T AR - IRt A
{t. (hypostasize) FIfEk™ -

FfKelsen kit » EHMBE R ZREZ M SR ERE S
F e Ry —(EELEARE EANE] » EGE N ARENFEE - AE
N TR BRI g BB R EHAE T HE 2 - {HCassirer
HIE FEIKelsen B R 22 7 2 [H] » ELAEE AN A LELIE 2 6 5 28k
B ERE R PR ER I ERR - B T E R g A
1%  QURIAI » {ECassirerB2K + BERHIEFRERREIRAZ Y
EASERR TR - 2L A BRI B R IR » Cassirerth g Fy
THHESH S | (ordering concept) ot o FHEIFEHY - KelsenHF %2
HARM R EE R — (RS - FADURPUERSEERR - HEEME
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- SEEG Bt S R A A - DUSOE R # P R AT E R
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fifhy—EREIR L 24— (Einheit) AYEAIHEE (Grundfunktion) -
ERERE R ERE AT PRI E S5 AT DIgtE
BE MR ES ISR FIYE B — R R B R 2= R

80 Id. at 36.

81 Id. at 19-20.
82 Id. at 165.
83 Id. at26.

84 Id. at 165.
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AT FRAMEE] T KelsenFs HHEL H AR EE — IR RHEZHTE2 1
Ff Rl /2 B Cassirer g lt AR I - S b H % 2 ﬁ%f(ﬁﬂﬂﬁ’
{EHHIERELHIAT - N - T BRI R ARV 2 AT RHE2RItE
ﬁ 1 EEET - HE EKelsenft K FEEETTER s YL 5 HIAYHS

o MR NERIE AR LAURSHR - TEERERAIERE E - A
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S Kelsen Bl s B SR B UE S TEIRAE - T AT DA e B —
= TIaE ke o WA ERIEEE R 2 R 1Y 5 ¢ Charles
DarwinfJBE S 7E AL 2 2 e B 2 AN e - 152

85 Kelsen, Staatsbegriff (Fn. 3), S. 213.
86 Kelsen, Staatsbegriff (Fn. 3), S. 214-215.
87 Monica Garcia-Salmones, On Kelsen's Sein: An Approach to Kelsenian Sociological
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Themes, 8 NO FOUND.: J. EXTREME LEGAL POSITIVISM 41, 51 (2011); WILLIAM M.
JOHNSTON, THE AUSTRIAN MIND: AN INTELLECTUAL AND SOCIAL HISTORY 1848-1938,
at 323-25 (1976). % PFALFEE A F BF “ @t o - & F1AF Emnst Haeckel
2 F2 g e B8 (e e PR Arthur Schopenhauerd £ 7 - B 24 > & i 238
A 5 DarwinI® # e | »~ 2847 7 7}7%1,’-? » Peter Sprengel, Fantasies of the Origin and
Dreams of Breeding: Darwinism in German and Austrian Literature around 1900,
102 MONATSHEFTE 458, 460 (2010) » T **2 8/ » £ % 2 L i3 F HRG #

FOF L & Jﬁ" » | A AR L A g 2 < ipAlbert Hermann Post > fe & i

% X2 §_T i 3 | o Hans-Peter Haferkamp, Rechtsgeschichte und Evolutionstheorie,
in: Siep (Hrsg.), Evolution und Kultur: Symposium der Nordrhein-Westfdlischen
Akademie der Wissenschaften und der Kiinste, 2011, S. 35 (38-43).

88 Kelsen¥i# it smenid * B 4p 4 B L @ Bl k® > Kelsen3 M R % a3t
v MR AEE - B T Rdsai2 4 A (primitive Rechtsordnung) 0 A U i
Foli— B TN RE G4 2 ehE BELig el | (Es steht erst am Anfang einer
Entwicklung, die das staatliche Recht schon zuriickgelegt hat. ) » Kelsen, RR2 (Fn. 6),
S. 321-322 © Kelsensiuig B g 2 & #8 AUM-p Rj2 5 17— B3 B endk gL~ 3 B chx
RO KSR ERDFANEREE Y AR R4 ok R LT % Clemens
Jabloner, Menschenbild und Friedenssicherung, in: Walter/Jabloner (Hrsg.), Hans
Kelsens Wege sozialphilosophischer Forschung, 1997, S. 57 (61-62) ; £2 }t 5§ i1 en
o Kelsen— * 6 dp &t TR e RAEfR 0 2 @53 L9552 AR SR
Fo BRAARCELEF - TARADET IS A FREL G ABEER EE
B o A R AT BRRe FI TR E | AR EBRE R RASE R D
£ = PEN —};’E% &_] %~ Kelsen, RR2 (Fn. 6), S. 289.

89 Horst Dreier, Rechtslehre, Staatssoziologie und Demokratietheorie bei Hans Kelsen,
2. Aufl.,, 1990, S. 93-94; Arkadiusz Gornisiewicz, Totemism of the Modern State: On
Hans Kelsen's Attempt to Unmask Legal and Political Fictions and Contain Political
Theology, 33 RATIO JURIS 49, 54-56 (2020); Garcia-Salmones, supra note 87, at 55.
Jabloner:% 7 » Kelsen iz eni & 1 1% » §_ A s %% (Wiener Kreis)
PET R ML LB YE NN SRR L B A S
( Einheitswissenschaft ) ¥ & » 2 1% %, B P22 Kelsen p ﬁ;ﬁ.‘c%é B e
A H A NP E G f o0 e EKelsend {8 - = F & A o Clemens
Jabloner, Bemerkungen zu Kelsens ,,Vergeltung und Kausalitit”, Besonders zur
Naturdeutung der Primitiven, in: Krawietz/Topitsch/Koller (Hrsg.), Ideologiekritik
und Demokratietheorie bei Hans Kelsen, 1982, S. 47 (49-53).

90 Kelsen #1943 # ! %% e11i% 5-SOCIETY AND NATURE ° !/ 48§ * ehjg ti @ B 1 1578
Bk el BARRIEHE S KRS L T RARE ) LR E - L
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Kelsen® © % = & * cvhit > 4vKelsen, HP1 (Fn. 6), S. 4-5; Hans Kelsen, Uber
Staatsunrecht, in: Klecatsky/Marcic/Schambeck (Hrsg.), Die Wiener rechtstheoretische
Schule: Schriften von Hans Kelsen, Adolf Merkl, Alfred Verdross, Bd. 1, 2010, S. 785
(791) (12~ f§ 4 : Kelsen, Staatsunrecht ) ; Kelsen, Staatslehre (Fn. 3), S. 63;
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Vergeltung 1 T 3 <~ %8 | > ¢ ¥ 4% Clemens Jabloner, Beitrige zu einer
Sozialgeschichte der Denkformen: Kelsen und die FEinheitswissenschaft, in:
Jabloner/Stadler (Hrsg.), Logischer Empirismus und Reine Rechtslehre: Beziehungen
zwischen dem Wiener Kreis und der Hans Kelsen-schule, 2001, S. 19 (19-43);
Olechowski, Biographie Kelsens (Fn. 59), S. 692-693 o & & » & < #:&5 B (7 582
HeHqg itk - @_? A< Kelsenh &L 384 44 8 T2k 3k T4
R s £ 2 }Ekd\ vy - AR Lk i“"mmj % % §_Jabloner ¥ i ( Jabloner
[Fn. 89]) » & s 42p o

o‘[ﬂ

Kelsen#ﬁgﬁ’},@%f?;}iﬁﬂ" A, = ﬁiggpﬁki‘ﬁgﬁi—‘i#L’Laf
Talcott Parsonsei®# & 1 T 5 K 4 @ #8305 Kelsenm* F FQN* T RETEAK
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18 0 HKelsenezhit ~ i m T 1L > BAgier 3 ﬁmx&@ﬁ»@ IR PR
Er % @ o Parsons# % f 3% > Kelsen @ 4%~ 4741 € & Stenig 4 o i‘ i«ﬁ“ g
B g Bk L A e o el E Kelsend 31 Ty Bk L § e G YE
PEoo i 4p 0o Kelsen 7t &ds R %38% kg (71 ¢ AR GuLshande b > &8 -
8 T2 & 3%  &7 2 (juristic approach ) - Talcott Parsons, Book Review, 58 HARV.
L. REV. 140, 140-44 (1944) (reviewing HANS KELSEN, SOCIETY AND NATURE: A
SOCIOLOGICAL INQUIRY (1943)). ¥ - B EFAPLRE ~ 2 HizBHHED T o
EAM  HFBAGT ™I > FKelsen* M LA &';&;E*Li«ém MR 4eia
B AR ET19 0 208 B H T RSNE | Rl d e b TURAPRL
LES ,‘;Parsons“r#“k e~ SRR SRR UE A R GR AL B IRE anfy a1
5 Kelsen- b AR AT EE DA A s R
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Fa RSB (E LB 1 » Kelsen HL B AESA 3 1 2 8 AR [ 1 57
Y7 T TR DR SRt L (e (P DR
L BB 5B R[5 B0« BEVEAGRERE T - U DL SRR Sk
RRE s ISR IERIRERE T - A DUE SR BRI 5 o SRR A
FEERER 2 LA BEBEAA - Kelsenshs - AAEADR Fl % — Tl I #E 1%
i) FREER R A= - BT R B R KR
MBS Y (substance) FTRERL - BHG2R1H B B ES 2 HIHY
HH o Bl S T AR ™ o 35 R DA A ol T R B 5 L L1 9
B o SERERY TG ) R BAMEENEATER - Bk
KelsenZky \ SERLSE UG R IEEE ST - TS EYET R E O
K SRR SRR R BB IR - DL Bt
BERHIEE AERSEA - SRS E A S - SRR
&5y BRI RER I B (animism) 2 b« ZEHAA]
DI#t e 28t A (anthropomorphic ) B¢ & At (personification ) -
PRk e A s ALY PR LSS TR A, A RE R AR
b IR BHRT - BYEHEER NEE » FIRREZ A
# , (personal ) f XK BHFHEY - FERE AR
( personalistic ) FEHEL « 7EFAA R MAI AR BEL T - B2 Af#

92 Kelsen e cingdimip# il 2 » e F o Ratif i & fH w0 w59 343505
AR EE R &Y B2 %A 0 Kelsen$tics i F g m > 7 %
Kelsen, Souveranitit (Fn. 67), S. 314-317 - ¥tKelsent B gLz 3dihes 47 » ¥ 448
S BREEE (334) 0 7 109-116 -

93 HANS KELSEN, SOCIETY AND NATURE: A SOCIOLOGICAL INQUIRY 1 (1943). A itk
BART » AP7T - BRAREAEFE R 0 R R RIS FLR
FE e R AT - fE ) R RREE S o Kelsendt A g i AT gL
A A F e Kelsen— 2 Gulih & ¥ 0 7 R RE R 2 -
REEL T S S

94 Id. at44.

95 Id. at24-31.

96 Id. at 6-8.

97 Id. at24-28.
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98  Kelsen, HP1 (Fn. 6), S. IV; KELSEN, supra note 93, at 42-44.
99 KELSEN, supra note 93, at 53-58.

100 [d. at97-115.

101 Id. at115-18.

102 [d. at11-13.

103 [d. at 40.
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104 7d. at233-34.
105 Id. at 132.
106 Id. at249.
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107 Id. at 259-62.

108 [d. at249-50,262.

109 Id. at250-51.

110 [d. at263-64.

111 Kelsen, Gott und Staat (Fn. 8), S. 157.




A TR G IEBRIR L ¥ 243

(B B R A FERT  CITHE R EREE( - B G
FEEIVRER [ FIAETER | - TEERIVRERIER S - KelsenBiE—45

o THEEL ¢ 7E T RAAERER ) FRE - SRR R AP TER T
TR - DU SRR R - (B AR Ry 255 A B E i
2R BEEEY) BRI RETAENYEEREE - MURRTRE
%’EE%E%U%m%ﬁﬁﬁﬁﬁﬁﬁﬁ%ﬁéﬁﬁ%’&mn
ke BRI TR IR EUA R E S —— AT
%@moﬁé@%ﬂfw’mxmmﬂ%@ﬁ%l%%EEiﬁﬁ
EELHEEIIVRE - IF e AR 2 T - SER 2
EHESEANETE - RS R A RS SRk S
EIEE - 55T MG MAREMER . REERERER K

j\_o

ATRIASE » B T SR B AT 22 + Kelsen— ELAHE
EUSEERIE S - T8 - ERSETEE ST PO IEE - Bl
RIEZE AR - HEEEZ AR (0 S
SR ¢ — T - SRR T R R R R T
B E BB IRE N - (S (HR % LEE Ak, EARREE
DIE R T B eE, ' - (HE AR RS 2w RERITT -
SR E IR R T RN RIS - BB R FER R R 2T
A+ BRI R — PRI « BT RIS I B AR RHER Y

112 KELSEN, supra note 93, at 40-41.

113 Kelsen* &_ ( b iF A % FTale ) b4 R~ pfuLE ------ FEL YN
AP A LY Y AR AR A AN PR IWA ZECH FEE RN
ERe AR RIEGHT o BIFF LR YT o (“Lthis primitive tendency of
substantialization — a tendency which is not yet entirely overcome in the scientific
thinking of civilized man and which plays a fateful part in the social theory of our
time, particularly in the doctrine of the state.” ) KELSEN, supra note 93, at 16 o %7
4B s Kelsen e fLigens13ae 2 2024 5 E F R ek o Rgr i
CEVRAEHEEE R TR w2 T ) DFTREY 2 AFEFL R
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114 Dreier (Fn. 89), S. 104.
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115 Dreier (Fn. 89), S. 33-37.

116 Kelsen, Staatsbegriff (Fn. 3), S. 222.

117 Kelsen, Staatsbegriff (Fn. 3), S. 253.

118 Kelsen#g 1 e Bl » B 4722 F $% %7 1238 1 iFenCarl Schmitt4p * Kelsenfp
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HANS KELSEN, SECULAR RELIGION 17 (2012).
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119 Kelsen, Staatslehre (Fn. 3), S. 76.

120 Kelsen, Staatslehre (Fn. 3), S. 77-78.

121 Kelsen, Staatsbegriff (Fn. 3), S. 222-224.
122 Kelsen, Staatsbegriff (Fn. 3), S. 226-227.
123 Kelsen, Staatslehre (Fn. 3), S. 78.

124 Kelsen, Staatsbegriff (Fn. 3), S. 230-231.
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An Evolutionary Path Towards
an Anti-Substance Scientific Cognition:

On the Theory of State (Staatslehre) and Legal Science
(Rechtswissenschaft) of Hans Kelsen

Yun-Chung Lin*

Abstract

This article tries to place Hans Kelsen’s theoretical enterprise in its
intellectual historical context. Focusing on his somewhat overlooked
claim, namely, the pursuit of science—more specifically the pursuit of
legal science (Rechtswissenschaft)—it attempts to demonstrate that this
pursuit is central to Kelsen’s work, and uses it to explain many of his
discourse strategies that were chosen and employed, and also connects
them with the time, space, and academic background of Kelsen.

It begins with Kelsen’s theory of the state (Staatslehre) and points
out that within its context, the dissolution of the concept of substantive
state is crucial to the scientification of the study of law. The thesis of the
identity of law and state, as a form of “stateless theory of the state,” is
born out of this endeavor. The reason why the concept of the state to
Kelsen, is the key to a legal science, lies in his philosophy of science and
his imagination of the history of science. He believes that the
development of human cognition presents an evolutionary process,
which started from substantializing things to overcoming these
substances. This evolution has already taken place in the sphere of
natural science through the dissolution of the concept of God. In parallel
comparison, legal science has to expel the concept of substantive state,
overcoming the “theology of state”. Finally, Kelsen’s envisioning or

* LL.M., College of Law, National Taiwan University.




A EBRHPELaRELS 275

acceptance of this kind of concept of state and conception of science, is

related to his Austro-Hungarian background. The diversity of the empire

made him wary of the concept of substantive state from the beginning,

and the anti-substantial stance of Viennese Modernism (Wiener Moderne)
also influenced his acceptance of similar scientific ideas.

KeyworDs: Hans Kelsen, Legal Science (Rechtswissenschaft), Theory
of State (Staatslehre), The thesis of identity of State and
Law, Viennese Modernism (Wiener Moderne).




