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A jurist who interferes, and wants to become the direct executor of
values should know what he is doing. He must recall the origins and the
structure of values and dare not treat lightly the problem of the tyranny
of values and of the unmediated enactment of values. He must attain a
clear understanding of the modern philosophy of values before he
decides to become valuator, revaluator, upgrader of values. As a value-
carrier and value-sensitive person, he must do that before he goes on to
proclaim the placings of a subjective, as well as objective, rank-order of

values in the form of pronouncements with the force of law.

Carl Schmitt, THE TYRANNY OF VALUES'

1 CARL SCHMITT, THE TYRANNY OF VALUES 28 (Simona Draghici ed. & trans., Plutarch
Press 1996) (1979).
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The Tyranny of Efficiency:

A Ciritical Review on the Methodological Thesis in
Professor Yun-chien Chang’s INTERPRETING PRIVATE LAW:
A SOCIAL SCIENTIFIC APPROACH

Kuan-Ting Chen*

Abstract

With the exception of Professor Yun-chien Chang’s INTERPRETING
PRIVATE LAW: A SOCIAL SCIENTIFIC APPROACH, discussions on law and
economics in Taiwan rarely focus on methodological questions. This
paper aims to reflect on its methodological thesis.

By analyzing the concept of efficiency, this paper points out
efficiency is not a value as claimed by Professor Chang to compete with
freedom or other first-order values. Professor Chang presupposes that
efficiency is the only value in the first-order values in his book. This
paper explores the concept of welfare introduced by Professor Chang. In
this paper, I criticize Louis Kaplow’s and Steven Shavell’s welfare
theory, and points out its undesirable theoretical consequences. In
addition, through analyzing the structure of welfare, it is clear there are
some gaps to be overcome in invoking the concept of welfare to replace
the second-order efficiency. Though not entirely opposing Professor
Chang’s aim to integrate economic analysis into legal thinking, this
paper attempts to reveal its potential weaknesses and clarify ambiguous
areas that need to be improved.

* Ph.D. Student, College of Law, National Chengchi University; LL.M., College of
Law, National Taiwan University.




312 CF #0502 S 4 F]) %324 (202343 A4)

KEYWORDS: economic analysis of law, law & economics, methodology,
efficiency, welfare, Kaldor-Hicks standard, Pareto
standard, first-order value, second-order value, social
sciences of law.




