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International Law as the Limits of
Constitutional Interpretation:

Constitutional Crisis of the Split Society in Taiwan and
Its Resolution

Yi-Kai Chen™

Abstract

A constitution is not only a legal text. The term implies that it
regulates a state, a sovereign power. Every state demands sovereignty,
the ultimate and final power to ensure the fulfillment of constitutional
order and peace, in order to preserve independence from other states.
Sovereignty protects the state’s cohesion, without which the society risks
breaking up as the opposition between political parties grows
irreconcilable. State sovereignty is protected by the constitution as well,
because the constitution not only legitimates and stabilizes sovereign
powers but also integrates and unites its citizens. The concepts of state
and constitution developed into integral, but interchangeable categories.

Since the state under the international law is the premise of the
constitution, the concept of state in terms of international law serves as a
boundary of constitutional interpretation. The constitutional functions,
such as supremacy in the hierarchy of legal orders, legitimation and
limitation of sovereign powers, and Integration of citizens, can be
fulfilled only by a sovereign state rather than by a fictional one, because
sovereign power is limited territorially. Therefore, the so-called
“Constitution of Greater China” can only be interpreted as a constitution

* Assistant Professor, Department of Law, National Cheng Kung University.
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pursuing the goal of cross-strait reunification in the future, but not a
constitution existing in a unified China by now. According to the
delegation of the Constitution pursuing “a greater China in the future
tense”, it could be argued that Taiwan should be considered as the only
state defined by the Constitution. By contrast, if the fictional “Greater
China” was regarded as the state defined by the Constitution via
constitutional interpretation, a ridiculous outcome would follow: the
Constitution of R.O.C. would consider itself as the Constitution of
fictional Greater China while providing no protection to Taiwan, the
only territory that the R.O.C. constitution could be applied. In addition,
the independence of Taiwan would be regarded as violating the
constitution. R.O.C. Constitution could be effective continually only in
cases where the independence of Taiwan continues or the Mainland
China is successfully recovered. Owing to the fact that recovering the
Mainland China has become impossible, maintaining the independence
of Taiwan is the only possibility for the R.O.C. Constitution to survive
persistently. Misinterpretation of the constitution about state status not
only results in the failure of self-protection but also produces antagonism
and polarizes the society. The crisis of the R.O.C. Constitution originates
from this misinterpretation. Therefore, this article argues that two
options are available if political elites in Taiwan are loyal to the R.O.C.
Constitution. They include  recovering the Mainland China or
safeguarding the independence of Taiwan. It would be a betrayal of the
R.O.C. Constitution if they neither try to recover the Mainland China nor
maintain the independence of Taiwan.

KEYWORDS: international law and domestic law, sovereignty,
constitution, national identity, integration theory,
constitutional functions, constitutional loyalty, Legitimacy.
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57 Jochen A. Frowein, Das de facto-Regime im Volkerrecht, 1968, S. 35 ff.; Stahn (Fn.
50), S. 73; Heuser (Fn. 51), S. 31, 69; Fischer (Fn. 53), S. 89; CRAWFORD, supra note
52, at 220-21; Schweisfurth (Fn. 48), S. 34.

58 Fpb¢ KA sR2 &R REE Y R P rei 2 o E SRR kS fEd R R
4 ﬁ}t%??‘f;,ﬁp@}; Bz b2 T d 04 | 2 #1 o Frowein (Fn. 23).

59 - BT 25U F M REER 2 A WL HFRF F A - R pog
M AL REE2 FR e & 2 Stahn (Fo. 50), S. 81; Frowein (Fn. 23).

60 CRAWFORD, supra note 52, at 60.
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61 Crawford & F (T3] 2 W% a0 Ips > L5 B L{EH - IR L 5%
AR FRRRERATRRAEL S F L 0 B F R LTS A
iz ef Ry @B ? X2kl adnsd@Ai%pe 2R
4 0 seeid. at 58;218 o

62 ha it NREREEZ AT RFEESN I F RIS KLl Es 2
RELaprmip SR A2 ee P AR EER 25 5 iz
PEEL s o BRI S B R KL o Christian Schaller, Sezession und
Anerkennung: Vélkerrechtliche Uberlegungen zum Umgang mit territorialen
Abspaltungsprozessen, SWP 2009, S. 5 (12).




e Y ey X TRl 307

%> HEENREIES > B SRR AE -
4. AR ERETZIBFEM?

BEZEBBEFEAEEZ T 48572 1% p ¢ LR Fo
AR XL ERA TP R, @Ry S Trisglpe 2 1%
B7dt > =2 RWT 2 v spse M B3 A k2 Wpds | %1 4 8z
AiEfhzz2 72 o

e REE 1949 Bl L B L it » A R — BB 2
mEARETE > MATEAEZE - HRMEZRZCARBE
HtEEE EREE S FAETE - mMEHEAREZEE D BIEE
Bt e ALY - HEEEEC R0 - ML REGAE SR 2
ENFRHAEEEEE TR > SR AN REUAERMERES -

BIRAAE T TR ? MEEERE O BIE M ? 2R AVERTLE
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Al B 2 VA B IR BT E & 0 BHIRREHIR FRIZ
Z B2 James Crawford @ JRARFRHIFTEE " B ES | BEETME2M

63 MALCOLM N. SHAW, INTERNATIONAL LAW 211 (5th ed. 2003).

64 CRAWFORD, supra note, at 151-52; Verdross/Simma (Fn. 54), S. 229. ¥ z_ » 3.5 i&
- BT EEZ B —‘F'T % F 3 % * Walter Rudolf, Neue Staaten und das Volkerrecht,
AVR 1977, S. 1 (20); Lung-chu Chen, Taiwan's Current International Legal Status,
32 NEW ENG. L. REV. 675, 679 (1998).

65 Nii Lante Wallace-Bruce, Taiwan and Somalia: International Legal Curiosities, 22
QUEEN’S L.J. 453, 476 (1997).

66 & Jﬂ" Malcolm N. Shaw B ** 4 #*4c » WTO #£ié ¢ * Chinese Taipei 2 &#L > A
Rr L3P FLAERTE a2 272 8%°Y 2 B4 HFERS - SHAW,
supra note 63, at 212.

67 ?;ﬁ Carsten Stahn N EF | K H BRI EAAREGEEZSTHERZ R
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Z BB o L Stahn (Fn. 50), S. 93.
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68 CRAWFORD, supra note 52, at 217.
69 Stahn (Fn. 50), S. 90.
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70 See PCIJ, Legal Status of Eastern Greenland (Denmark v. Norway), PCIJ Ser. A/B
No. 53, pp. 45, 46. ... Before proceeding to consider in detail the evidence sumitted
to the Court, it may be well to state that a claim to sovereignty based not upon some
particular act or title such as a treaty of cession but merely upon continued display of
authority, involves two elements each of which must be shown to exist: the intention
and will to act as a sovereign and some actual display of such authority.”




310 (EBIZBERBRTHY H 8

FORTHEL  BREANT TAIRRGE , AR CBIES - 0E
B R EE BRI S -

5./0%

MNERFER A B RRRMEEAZEZ - Rt
REIE S A G BB - AILE M R I A IERE - R[S A2 B
7 (HIGIEHEE REIEUF G RHEHERT K - R REIEUFEE
EARATRPE - 3% LR RE S B R A s I P B 5 B
27585 RAR I A BB EE R - IR 3 REIE RS ERAH
- RISt & AIE AR - 2R ATERECZBIZFE > e
FRAIANZBIZ > IR GERE (EEGaE R MRS - JREE R
ERETREY > Bt g EREEFEE - MREESEE
LR - MR RENBHAEFER - L SEam PR AR - Bt
FREMTERBEFZE - MERERZEEETIRECZBZH
ME - AR TEREEE - AR SR SR E R S E il E
BB - HNERRLBIREER N ZBIZRATE - WkthER
B AT AIRE R Z H O Tl SN BRI EESER T ZBI% 1
HEBGER - NE G REER C#E - GHhEREBIEE
KRR L LERE -

EEEIBEEEENE L SRR RKBUE R ERE
B BIPRE L B = ER - R REIEE BB DR FA
TNEFR R » — & 2R FTER « EEFEEERECZBERN -
ATERER > k& E S - PREGAHE B2 Z CrawfordsE Ry i 2 B

71 # % Brad R. Roth 7 4% 4p ¢ &L fZ343% Crawford 2_ #Hit i § FIR4 > A H F gLz
Crawford ¥+ 7 pclabi £ § o W 3P 2 238 £453% <7 0 Roth £ 77 © e 4 € 2
B k4 o Crawford #3) T 447 £- BRFO F5 L FRF F LM L E
Hpd RAHY, hi kx4 2FE 3% % Brad R Roth ¥ > 22783 %=
PR3 2REN L L3O — TS REEAR Y A
o 0 v E &k, 1588 - F 8814 (2008 ) o




e Y ey X TRl 311

KRR ERE  BUESES ROREREE™ > REE IR
R BB R B B AR TR — MR BB E B B AR E A
& S E_EBUFEERBUT - ERIRBIZR EE AR RIRESEE ¢
RS BEREEME - WREEE LFECBIZOEFE " a1k
by ZHRE - BRIEBI SR FEE FGE R R RAIRRER ™ » BN
B e A 1 B 558 S B BR R e o TR R R T R 2 R - S B 1 IR
q - BRI RER ERFZBUGE IR U FEBIF M K& EME - B
REEET AR O 2 B AR > DU B ARE EE
HRETH > ANEEERREER TZBE” - ERARTEHZE
fER B - IR ERBURE R Z2E G R B E
TRV - Rt RBIEA(E 1 9494F L B fR 2 1% > TG —
IRE - AE BRI - BB & S E B o MR BUAE
S o BESREE > WEIIRM E B2 B - HNEE RS E
HOZBIZ Y - Wit REEERFIERTB B Z LR > 4
AIREM SRR HEIAR B FRZTER - GHIFRNEREERECE
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WL 4 F 7T it e Fl FEFREP D ERZRAREGRR 2 AN L AR
ZAEF Mg e FUsi-T 0 3 F it BB o Kristina Bautze, Volkerrecht,
2012, S. 44. Shaw + K] 7AGUF 7242 5Tis 1 » SHAW, supra note 63, at 369.

73 R ReRILZE B W RS IREH T T o L Knut Ipsen,Volkerrecht, 4. Aufl.,
1999, S. 234; Schweisfurth (Fn. 48), S. 333; Doehring (Fn. 41), S. 402 ff.

74 Crawford  #RAIK 2 M o BEARE » 205 I FHMETE SR RHRP L 373 #rif
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Flut IR A G S v & o 5% % ¢ CRAWFORD (Fn. 52), S. 28. %+ Roth »
M e d #2E Crawford » 335 Crawford B3 R¥E £ b R RARELATIR B2
2R HNAEZ Y > B pApd f e Roth 38 ¢ Crawford #f4 #f ordF
2ZEHA-RO AT - AR RAAKREE T FHI AN Y - 2R R 3RG
FAE R R 2 3R A e A F L KL RE KR R
Brad R.Roth ¥ » 2 & 7g:¥ > 55~ § f&37 (3271) » 91 -

75 ?—F,‘ Donald G. Palmer 7* 5t f6 L% o H 305 4 4% LB AR 742 1R 5 1Y
2 AR FRDBFETAEAT £ 8L 22 2K 7dde jure statehood) o Palmer,
supra note 53, at 90 °

76 TR EFFLLRFAING AT L AL ERRTY )T*L{W’f%% BETZR
% &L Frowein (Fn. 23), S. 87.
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77 EuGHE Rs. 6/64, Costa v. ENEL, Slg. 1964, S. 1251.

T FMER T IS FREZZPARZEEEZ 2T ETER M FEEN RE
AT KA 5z o ;—j‘!— %% : Thomas Oppermann/Claus Dieter Classen/Martin
Nettesheim, Europarecht, 5. Aufl., 2010, S. 159. B > & % fe2 #3354
EuGHE 1968, 373, Rs. 34/67, “Liick”.
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Verpflichtungen der Staaten aus den Urteilen des Europdischen Gerichtshofs fiir
Menschenrechte, 1993, S. 223 ff.

80 Gil4-# & Klaus Stern 7|41 g% 2. 7 = ## i - R~ R E s R
ZHN Rz A (FEa i) ~ g RgiEs 220 54T
Klaus Stern, Das Staatsrecht der Bundesrepublik Deutschland, Bd. I, 2. Aufl., 1984, §
3, Die Verfassung, S. 82 ff; # % Anne Peters #& 1} 2 2. = < #iv » # 45 1 4
SRR IR R  RLEEE Ll Y | LRSS A PR ol IR LRSS PR
W2 i & FE 2 #0554 ¢ Anne Peters, Elemente einer Theorie der
Verfassung Europas, 2001, S. 76 ff.

81 Ernst-Wolfgang Bdckenforde, Geschichtliche Entwicklung und Bedeutungswandel
der Verfassung, in: ders., Staat, Verfassung, Demokratie: Studien zur
Verfassungstheorie und zum Verfassungsrecht, 1991, S. 29 (42 f.); Christoph Méllers,
Verfassunggebende Gewalt - Verfassung- Konstitutionalisierung, in: von Bogdandy
(Hrsg.), Européisches Verfassungsrecht, 2003, S. 1 (4 ff.).
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82 Martin Kriele, Einflihrung in die Staatslehre, 6. Aufl., 2003, S. 130.
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2R (AAEFEF ) 557  Reinhold Zippelius, Allgemeine Staatslehre,
14. Aufl., 2003, S. 127.

84 Josef Isensee, Das Volk als Grund der Verfassung: Mythos und Relevanz der Lehre
von der verfassunggebenden Gewalt, 1992, S. 77.

85 & —’F‘f Dolf Sternberger #-p* f& & i # £ 4 % & % € Wi & ( Verfassungs-
patriotismus ) 2. #2 & ¢ 3 @& 0 3 % ¥ 1 Dolf Sternberger, Schriften: X:
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Verfassungspatriotismus, 1990, S. 17-31.

86 Konrad Hesse, Das Grundgesetz in der Entwicklung der Bundesrepublik
Deutschland, Aufgabe und Funktion der Verfassung, in: Benda/Maihofer/Vogel
(Hrsg.), Handbuch des Verfassungsrechts der Bundesrepublik Deutschland, 1983, S. 3
(15).

87 Hesse (Fn. 86), S. 16.

88 Grimm (Fn. 2), S. 16.

89 Grimm (Fn. 2), S. 430.
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91 # % Ulrich Karpen 45 ) @ f jm &2 2 & 3L 3 > F 5 3187 72 RO 442
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