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SRR T |3 s T B gl e - (R IR SE R
ERARTEE e o FEHAE » SRR EE A
¥ (legality) ZHIBTFTRERH S M SR - HAZ ORISR -
BT BIAE A RER R T R
B R T RS R - T AT R A T 7 A R R A
(GUIMEFIRE G EITEE ) ' - MBS T - BB S AER s 2R
THE 2 E 2 DUEAR (symptom ) ~ 2B ( diagnosis ) + Hi & &
(treatment) F5f%.0r » BELCAIATETA RIATAE R i DL IE HERO 22 7 » DA
S SR PR SR - SRR A (LIEl S A B EE AL
B (BIREREEEIEEE - SRR TE) - SHE
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13 ﬁ%f)%‘ Mok 2 &% & (product liability ) 24 4 =48 (toxic tort) + £t 4f
2L AN L i TA RO A HE RS OHNRG 0 AR HL S
2P LR FFREER Fo R SRR BT S A oG ] @
A RUIF §BHEFE ®PFE (class action) 717 ;U A FEA A o T LR Y
FEARNFWHFH ’,‘_t%ﬁwﬁié v BB eiE - ALRERE 0
AAWEZEG AT B E 2 FRRFLIEN AR ZEREEBL (selection
bias) o G4 BURFASATE $T2 5 k2 F S A8 17 4 45 2 FrAS S R A A 453
% (Anesthesia Closed Claims Project) » # FAE A3 b ? 3 E G T 2
I % o See Karen L. Posner, Closed Claims Project Shows Safety Evolution,
ANESTHESIA PATIENT SAFETY FOUN., http://www.apsf.org/newsletters/html/2001/fall/
02closedclaims.htm (last visited Oct. 31, 2017).
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Luhmann,Z fHFAE TR R 2508 - Bt DA B SR E R AR P Rt
2 R (EREIEME—RTRERY ) EREEB AR - 2R
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A ENEEZIIRE - AR B EFE & Lawrence O. Gostin
T HCE B PR 2 B R B A D IR A E
% » JERI 25 A BT B W i (S IR TR B S
BET » DR B N B TEE R T THI G o B B S e (i -
AT TR TR R RSB SEE, - SR AT S R 2
TRUER R A T SRR B — e - WA RN T =185
B SRR —  BREEIE R RO A — - HAERAE
Hrh ELBSEANTRRCE 5 — » 2017/F EEB R 1 8216 2 ST IE IS
PRERME S A R RIRA S K R & R AR 22 5 DL
RE%= DU SR B a1 - B 5 F by i S Bk v i
& BB TSRS R R H Y -

BRI AR 2 MR & (B2 (translation ) » G ERGEST A
HIR AT BLEERE - T2t & EHEE (social sciences ) ZHI THE
it © 2 (sociology ) o LR o {5 25 I e R i

15 See GOSTIN ET AL., supra note 1, at 516-17. &< ¥t - L2 B+ » FL A2
T~ =y 234 .

16 “,f TALEH > B Fs £ 4474 (anthropology ) #2357 & (linguistics )
S LA I AP ERAEPRFENEIRZER > T2 ARE RS
BE B S Rheir e H U B R TR SR BRI L&
(New Legal Realism, NLR) % /% o See generally ELIZABETH MERTZ ET AL. EDS.,
TRANSLATING THE SOCIAL WORLD FOR LAW: LINGUISTIC TOOLS FOR A NEW LEGAL
REALISM (2016). See also Mark Suchman & Elizabeth Mertz, Toward a New Legal
Empiricism: Empirical Legal Studies and New Legal Realism, 6 ANNU. REV. L. Soc.
Scr. 555, 560-61, 563-64 (2010) (highlighting the NLR’s emphasis on achieving
sensitive and accessible translation between law and social sciences); Howard
Erlanger et al., Foreword: Is It Time for a New Legal Realism?, 2005 WIS. L. REV.
335, 336 (2005) (laying out the goal of NLR that “to create translations of social
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(informational sociology ) ZEIZE 422 & Susan L. Star - {H#EIH (A
B (EPIEEZE) TRINEETBEESSER - FgifEl T
e fE R B AR - — iR EME{L (standardization of
methods ) 5 DUK - ~ AW (boundary objects) ZEgE - [h—
ZEI 2 StarfF E il James R. Griesemer/jA 19894 H:[q]#% F A Bl
{E CHRIREAEREER ~ ERELERYIM: « ZEEREUZE N LAERT AR 2
HHEE Y B 2 BB SEE——1907 219394 ) ( Institutional

Ecology, 'Translations’ and Boundary Objects: Amateurs and

Professionals in Berkeley’s Museum of Vertebrate Zoology, 1907-39 )
iR o BT DL BN SR A R B AR R T R
FESORIFTEE S » BRI RIEEIS R AR R & 2R 6 S8
2 NIMATRERE AT - {EEAER REIR RS + IR - B
 HRFITFE - KE(TB SR ERBIEAE A - 1953%
fE2 EHAFEREARG" - I ST s B (E A W2 851
T[5> StarBdGriesemer i 22 5| A AR HE L B8 YRy 5 R -
R B A R L O R R S SRR Ry TR B R -

Hep o R R ERRRED] - ERERE N IRARE S
FIHEFSEECiC sk iz AR (L - RN B AV S HSE SRR
A BEFERRAEREEH EFE TR T W REEST R AV ZFEM Z

science that will be useful even to legal academics and lawyers...while also
encouraging translations of legal issues that will help social scientists gain a more
sophisticated understanding of how law is understood ‘from the inside’ by those with
legal training”).

17 See generally Susan Leigh Star & James R. Griesemer, Institutional Ecology,
"Translations’ and Boundary Objects: Amateurs and Professionals in Berkeleys
Museum of Vertebrate Zoology, 1907-39, 19 Soc. STUD. ScI. 387, 388-93 (1989).

18 Id.

19 G4 pl44EE Joseph Grinnellsndp & > &% 3 F:E 2 f penig 3 ad L8 Hig i
W2 ILfR o e RAR R AR L RS R A 2 R £ A T ALY
£ & cp & o Id at 396-404.

20 Id. at 392-93, 404-13.
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ERE (FIATEREEf I AN - SR E IR BRI A Y R
B 2 MBS RS WAEE BT s Rt 2y
PRRAZE T eeeeeem 25 B B39 677 44 (plastic) » Mg e 58 £ 1%
FL B FRfU] 0 R R R MHER AR R AR
I nE ARG B dE 2 e A (identity ) o 2 SEREYIE
EGRVE-EY w & EVE%E'#'— PR AR kg ARG A
Fend & it By Rgehk it @ i i s Fﬁﬁig;
AR ATEER 0 A B éﬂi:?-m!zﬁ"—/? (a means of translation ) °
g2 EFRVHLEZZRLELEAGSE MY (interpretive
flexibility ) Z¥ff - NEIFFEL =2 A L& F R L — P
{EAEREZ G - DA 2 /78 - RIGIIEE I B
B F R 2 A E R Y R A @ (repositories ) ~ & /<
(diagram ) BiHh[E[£E (atlas) ZFERVHGFE T H (ideal type) ~ BY,
MR N B H LR R (standardized form ) FEAN[H]
KERL (RS TR S B E A

MER T Stard 2 7 Y4 - BUEERt & 23 55 K5 Niklas Luhmann
AT H 2 R MRS Cstructural coupling) B0 » thifil f i S 3

21 Id. at 405-08.

22 Id. at 393. Jr ® % “Boundary objects are objects which are both plastic enough to
adapt to local needs and the constraints of the several parties employing them, yet
robust enough to maintain a common identity across sites.”

23 Jp = % “These objects may be abstract or concrete. They have different meanings in
different social worlds but their structure is common enough to more than one world
to make them recognizable, a means of translation.” Id. at 393. Star#? Griesemer>*3%
BERFAE TR AR F T LR B2 A AL 2 A
B AT SN BT - 2428 - R (coherence ) ek 4& (The
creation and management of boundary objects is a key process in developing and
maintaining coherence across intersecting social worlds. ) ° |

24 See Susan Leigh Star, This Is Not a Boundary Object: Reflections on the Origin of a
Concept, 35 ScI. TECH. & HUM. VALUES 601, 602 (2010) (clarifying that interpretive
flexibility is the first, but not the only feature of the concept of boundary objects).

25 Star & Griesemer, supra note 17, at 410-11.

26 See NIKLAS LUHMANN, LAW AS A SOCIAL SYSTEM 381-85 (Fatima Kastner et al. eds.,
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H 82 8 o fFLuhmannftyE 3 » R AGEE AL —
(Bt &R (social system ) » HIEFAHE 2 FBk B2 00 B A S0
B MAER REHRR EM & e/ THYEE (communication ) »
T BT SR R 3 R R B 2 (communicative system) > = DA
ARG REROEESRR IR - S R B R A/
JEdkitt— 7 (binary) ZHIET (BIACSCHIRAY S B ) *° -
i —HIET R BB » SUDVE LN E SR P AR AR
HiI{E#E (prior communications ) RZEHE - RGN HIFIEGER
SEUE (legal sources) » « (BRI EATMAE LS - T

SR S BN - — R S R R B e B
(environment) HJ—43 » TR R AHE R RAIBIELE" - Hikk
B SR AT EL GBS M + Y —2 U Bh R A SO AR ] B
HIELRIRO R T A - JREN R AR R R EI L% (N
LuhmannE 2.2 il @ /FBAM ) »+ BRI R AL LA S
b FRHAEEE AR B R el I A BRES - T AR R

Klaus Ziegert trans., Oxford University Press 2008) (1993). s #E4 4t € & B - s
BAME > ke 5 RS il B -

27 Luhmann #3283 #-41 2 {2 5 4L ¢ 4k sueri@ it H & (operations ) » e (2 &
T34 ¢ % 5) (LAW AS A SOCIAL SYSTEM ) — & & ;&hﬁﬁnﬁ ¢ ¢Richard Nobles
#David Schiff» § A3%2 %2 ehff 47 L3 1T A& KRB HY » 2 ko
EITH A FEFRAEDEL - BREIMRFEBAEH NG 2 2R T
AU F o REFEME Y RIED P L hixE (“Within systems theory, law’s
operations...are meaningful communications. Law has to differentiate itself within
society by identifying which communications are legal communications.” ) = | Id. at 6.

28 Nobles2?Schiff # 2 T2 & ks hm it genr i > LA P LggL I
IEITECI o5 oo B ol ed o VN IR MR EEAFRS - B3N 7 EE
P ogik/Ieike - 2 kb ho A RAE 0 kR (coding) HB Y OE
(“The function of law is to maintain normative expectations in the face of
disappointment...law achieves this function by coding events in the environment
using a binary code that is unique to itself: legal/illegal.”) - | Id. at 9.

29 Id at11.

30 i% 5 Nobles¥? Schiff e #32 » %4 Luhmanne 324 ¢ - B PF e 54308 F 1L 2
His 75 AL g S o Id at 9 (explaining that “[I]Jaw’s environment is both
the physical environment, and all other communications...”).
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F—EREERPIFE -

Luhmannifit & 2AAENENEE (FE ) ApEES - ity 55
15 W [ BE R By VR R B 0 R R R RE R & A Y B R
(operational closure) °' < 358 ARG IEF T R IE Ryt & A S B
SeMR AN - AR+ LuhmannFd 5B A AR A ﬁﬁlufﬂj:
HIBEf M (cognitive openness ) » A] DL FE#H%ZL (observe ) B
BB Z BRI EE) (irritate) » SEME LS BGEEES (‘35)5—'16\ %
PEHIET ) R o SRITTE LubmannZEE + A FLER IO E
43 HRHHSEEEA T BESEAITIEE « IR &R B R Y

31 Nobles2Schiff f f# : M iz fp Ak ¢ 4 sechuf (T8 & > E70utd haep @ s s
3G kBl o — AR g G R RN GEAEE A 3 DB Ead ke R
HEB o @ 'ﬂ,w G EITHE AR R R kg £ B ipe kmE @

FRD A AANE I H RS KA FP - TARRET IR R L AL
%'Ti%ﬁ?/i%i@ ﬁjﬁﬁﬁ" » A2 B R IR ehit P 2 (“The operations of any
system are those communications recognized by the system as belonging to it. A
social system only exists through its communications, and can only respond to its
environment by making communications. Because its operations are identified as
such by itself, and not by other systems or the physical environment, it can be
described as operationally closed.”)~ | Id. at 8. ( ALk~ 2 AfF :F~> 2 4
WEoi A% irde)o

32 Id. at 41, 383 (discussing the process of irritation). Nobles#? Schiffza 5 /2 & & seh
marl e T E,Fﬁ FirE Bt wRRE o LipT 2 R, % \/bg -2
AEB T REE > A P EE G R A VLA R G o @t - Bk STk
s Tineed g enBokfto 2 LA T A BRT D FALAL PR 4

HHiEFT Lew & (limited response) ------ AT R R AR el i
j\j/%&g AR BRI A RFEI T EY FRCALBPE ]

AAARE G E RN BEE B %” S 0 kw BIRBLEE
Fiir & 4 iR (“[cognitive openness] means that the system is capable of
responding to its environment. This does not mean that it always responds, but that it
is capable of responding. Its openness to its environment may be described as
cognitive for two reasons. First, because it is capable of making limited responses to
its environment. .. This limited response, an inevitable simplification of the real world,
operates as a form of cognition. Secondly, the openness can be described as cognitive
because the system can learn...[I]t may respond to its environment by making
communications that alter the possibilities of what will, in the future, constitute a
communication within that system.”) = | Id. at 8.
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@5 HIR R AT & B O HIES - (R
Fys SR R TR - DUBE G STV - T B S R Ot
7 o {ELuhmannfEE SR » I8 E SE (L SRR AR
T E A BT R M S R S T BB« Tt IE AT E
AR B B S R DU (LR R (R 1+ BRI
SELCHR S BRI/ B BRI & SRR - S AN RE R A
SEE » #hA0R LuhmannE 8 S EL L & SR ISR » DA/ B B 28

feilie ©

T — R > Luhmannf HASRETERCAIBE S - DUEREEARA
[ 7 S A AT 04 o b 3 B A 2 T B« A Star )38 7L
PRFRIR AR S B2 Y1 - Luhmannfr f8 {8 A MR ECE A
EE R AR AR SE © Luhmannidfs n] DA RS R RCA DhRE
SRR AR5 L/AEREITE (ambiguous ) (ZRiE - JRANE
[ RF 2 Lt — B N (Rl R i DA N AR - RE L ek
(Rl A R LB » SRR AR B - B RIS

33 Nobles#r Schiffdp &} 17 % 1 iz iRl chie 7 - TA2AR T “AFEY (produce
calculable expectations) > ;2 2 @ C HEH B Pl %> * FMHEOTRE & L4f
el en Nk BB 3 (“In order to continue to produce calculable expectations
law has to simplify its relationship with its environment to something distinctly less
complicated than the environment.”) o | Id. at 6. ' — T3 it e iy — TALR ~
et & v 35 (theories of evolution) $13t 2 $ f84cie 22 3k B 7 & iy i > Nobles
S Schiffdy &) 1T 3 7 6 MR AFRRDFIEM G 2 PR - TRRLR
B  RGTHRBRZ I H S ALEFEOE G AP AV EFRE NG R
#lew BB > 3¢ (limited range of response) ~ ™ 2 $Figit § ' Vi FiEH
e ¥R A A (internal basis for selection )  izd f IREH A H i (7- > g =
4 tRap A% (autonomy ) ¥ ;i # BAF T YT E (A eaw
BB > % (“To deal with complex causality, organisms have to become closed to
their environment. Instead of simple and direct relationships to their environment,
organisms develop a limited range of response and an internal basis for selection. This
internal basis for selection provides them with their autonomy, which in turn allows
them to develop more complex internal responses to their environment.”) » | Id. at 7.

34 Id. at 381-85.

35 Nobles# Schiff3s 3 &gt fe ez M 2 hLin B a4 & LB gg2 o
FedtiBAE ARG A b kA2 B A2 L b STk 2 (ambiguity of
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R EAAEE R AT EAREREZBE T -
£ CEERIE Rk & %&#) (LAW AS A SOCIAL SYSTEM ) —FHH »
Luhmannilff EL #8342 /A FE#24) (contract ) ~ B EME (property ) + Bl
F% (constitution ) FHESEMEERAGHREEICH 2 BB - H
FIT A TR S s R B AR U SR A 1 U B s (R B BB SR 2
1830 o MELRIME Rt M O S 2 3R -+ st — 2 S B SE R v Bl
B R (law and society ) B AL # 3T gk —— B[] B2 5% Stewart
Macaulay ¥ 122 Fifi B s 55 B 15 A0 mT 72 1 (6] A R B g B2 i 2 BTt
93— R R SEARNTRE - S, — o B R R B RAE
Hom M R (EE -

f& Lt & E2 B A A R 5 1) LSS 3R - B05E Star Y52 5L B
Luhmannf#5EPERCE - M R0 A1 5 2RI —— R ih iR
HA IS —— A8 (TR DM e b M e 2
BT ERER - TNamazi e E LR B EYEEhSS - [E
FRFETE THIFAE - A DUEEAEF N E AL R — B i e A E R
Tz RGBT RIS I &R A TE) o (I — T B T HY
AETA » KGR BERE MM (medical malpractice dispute
resolution ) HYREHE AL - gL EAEF YR IEICH 2 1HE - %
fEStar i 86 NS A B AEYIA - BRI R B 2 W Ko
- BEAG  EEA FF - 8 BEE - EE)  EREK

Z

identity ) «--- T @ PRaEL 04 VTR AP RETF AR
LA PR QAR RS AW PSR AR o Rk
Pl E - U M 2 4 24 (There is always an ambiguity of identity
involved in coupling between systems, whether this occurs on an occasional or
ongoing basis...[E]ven where the same language is involved, this will not mean the
same thing in each system: contract in the economic system is a transaction involving
exchange, while in the legal system it is a (re)configuration of legal
relationships.”) = | Id. at 43.

36 Id. at 385-422.

37 See generally Stewart Macaulay, Non-Contractual Relations and Business: A
Preliminary Study, 28 AM. SOC. REV. 55, 55-67 (1963).
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ST o TAE SR AL B R AT i FrE A RRe - AlELE R EE
BRI T - P G E (A) RN/ R R @R E
EHH) > MR BRRANTE) - HEE R EEEHERENE -

T B 1 AT 23R A 25 e AT pE R R A o - BUAS R —— kb
B HIA E R R RAHREE - EB (A) BB/
A (D) B&HE AR/ BFR LM BB o Dl Star 8
LuhmannifJ#iER RELE - ASGRE S TEE ARG SR EENEZ
B Ealst At — AR RAVERE RS - SR DA TS
HERFF RIS TR RS A B - DU R R A (e B
PR IS TS ISR R AR R A 2 — M TRe. ((HAEIRME—HY)
e LE -

BREZ  AXATEG TS RiERE LENVERER
(PIANFKEIFIES 4REESREEREMN NEENERER - RE
FEREHANEERS W) - A2 i ST H2E
FUREENTIF > AL E A AN R 2RI - BB A B R
RSB AR E R E R AR - ERLRAIEREE
HIE B RIS Z 0L - HAERL S R AT S B Rt R i B L
—REBEVERE SR /RS TG - R R R R
RS TR BRAR T A E /NS / R TR -

Fyfig e S T RES A S i 5 SR RIS (B ) AE)
ZIRE - TS RURE RS (PIANBRE e E ROk ) -
TRRRF—ER AR - DIMERILIE R B 5P/ AR T RS
HOR R slae s« (HIE] —RFH - R f @ e/ R M RCE
LRI EIEZIRE - REESREER T TSR - g
FERE PRSI SRR E B (D - BalaE nl e » MHEREZ
SRR, (reference point) @ FELABEEBEAEENT BA RS I
AIEEIT - NTRE SRR IRAYEE - AR R A E R A R A
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77 B P Bk R [ e o o T B Aol 1T 2 5 SRR AL B B
(] BB AR R S TR /T S TR 2 BT AR ) RS A X
e —2 EEEE N A MR E R EZEFET - FIAERE L
A28 BEHE - giE FF PR EAEE] - B RS T
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WEE - HEEIEE R EERNE R  —EREETIRINR
B o KRR — IS T R R R BT
(EBYERREEELE R » 2 T AN B AUl 5 S U (DAL e 5
W ZEPER - R R R A 1 B B (RR - R AT

38 FELadh (5133) 20 % o

39 GHeF XA R ALY ERFIRLGY L9 P RP R A BT (Rt
By ) RE (FPRIIFIF) FAR (TR EE) 2 F iy
AREERY AR BN AL T AT AL > B B2 0TS A N
Ad > e $ 22 R BEUSM A FE R T, @ T2e - 40
BE & A HECHFRALAIZL L& > O D IR % PR S AR
ZFTRE (= )0 F87-89 (2014E ) o &% 3l 1§ “ $ A B2 IR B % f 2R
LEEA HER2 BB RES - RAENI RS A i AFRME G
FEBABFEOREFIAY > 3 RERBAETC RTEH LB PR
WPl o b L B R O ot SR B R SLE A S — A2 AR BB ATR AL
CEESELERE SRS LS IR LR L SRR
B (T o OV REET 0 A2 s AR RS E R a2 AT B A g
- R o RS M SR PR/ RE/HAIRLF A
frazg A AP Farck > AP hR T - o B LFRF RS - g2t
FREA GBI B E AR B ET L LR AP HE A R AN
e AA daM®m e 2k TR (- ), 23% s FRE G
10)> FI1 (53 Tend 2R ME - BN Z2EME  F L ALT) &
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TR R RLAP T SN E AR BB TS SR RE 2R - DR
S SESFIRARIGRES TH) - R Ry ] (A EST EﬁﬁEkﬁ#U@ﬁZﬁﬁ%g
N EEITRE AR AN FIAN AT S A G TR - E A
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T
il ZEHE

BN e sipey o HE
SR REE K i 12y
[fsrzn = b=t

B2 ¥ Sie § RAZF AR AR LR

TR %R e W

5 ELB kSR A B A B SR, - B RS e
axmm%m%»umﬁgiﬁhrﬂ@ LR T HETR
SEEE S R B R R S T R R ORI
HE BRI C EIEE (custom )  BRENRELE LIRS IE ELE
Z$E(mmmw@@ﬂ%ﬁmﬁ*%ﬁ%ﬁ%%¢ﬁmﬁ“Iﬁ

— o Rp THEE RS P A RER LR 0 S LR (3L]) A7l
7_2 koo L’-/%Eipf ;}%F—JJ mp’;m{, =1 /‘*!fl:tl—’ﬁqa] wr s P! ]% 45\45,
Booa LMAFEMEAF LIRS o bk v B - R F E AN Ak
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NEpREERYRIR
EEE S E BN
. e REE BT L2
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X A

RIB Y AT B R T il S (BIAER S (eI R
local custom——8% H A BEEIETT ) » — LB B EHE
Z B ERAE (F Ry 2 IR - T R AT SR (A
EEE bR R BT R R L 1B - it A e R i RE
(skill) HEERTHIE"Y - 052 LR EORER B & St B

ElRef ok R EFULTR > 2R L R R HT DY B4
41 B4t RengT 4| A - 2 E Wi JEA fr%{f;—i Al ek RA2 R o
2 ALHIWEP A REKRZEF > ST (GL) 20 F o AP FEAR
WP ARG o £ AmELE (3x1) F338 ¢
43 Local custom & % B2 + » ¥ AH 5 A 2P| (the locality rule) o & 7L R,

™
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ZIREEENEIEARBIE - G EEEGIIEIARN I -

P T » (oo uefaps BT B 2 Fh i+ BRI L
STLET ARTET R+ T 22 2 B B R S 1 B RS RE + SETT FE
BT BB T BT 2 RPN 3 5 - T L b o it
— FE R R S S B B B B B R & T L — I e R
SIEEE (A EA S B ke ) o (B FEREDE R E (T B EE
SRR % - BT A S B MR IR L T R R EL
SR IT 2 B TR (R R 5 - (B R B KR
A7+ B3R e PR 2 1 B B B S e M R
HERTE -+ W 2 K E B SN - ISR DUk T {E A
B H#aE ) | BEFIERE e - Ml E A g

A ocustompp? 2 FRFLIFEIRY o w A= ‘,?:L%l * P j\%:},%?'[‘;{ AL
FRIZERFY -0 0 - FHPRI B0 E LM T § RN
AoustomPrg 1 B R FR T SOV R ER  LFR L 0 E RS R
% (local custom) FEA™ 7 (T 5 F 4 & SHIFN S AFPEEREG B o
% 8 Hall, 466 So0.2d at 865 (stating that “under the locality rule, ...a physician is
bound to bestow to each patient such reasonable and ordinary care, skill, and
diligence and to exercise such good medical judgment as physicians and surgeons in
good standing in the same neighborhood or locality, in the same general line of
practice, ordinarily have and exercise in like cases (bold added)”). 3 + (%82 4
TR 2 %) bERY R *\i‘u{—% 3 pES r;,;»_%f:/,.&“,?s?%ﬁié’* KERE R
752 BATR L Rl @ g o FPhi2 B ig * “reasonable and ordinary
care, skill, and diligence” iz B %32 A Rplenlf * 2 F k@& b ff ¥ 2L
BERZOLYIHFLARTIE o AW EN O ARBEYRREREFRFE
AR EBASR BT R T TF RALFEIRAR 2 40 oo TR IAL R R 2 B
B TS EHE ’i?’%ﬁiﬁi RA L HREDT REZ > AR LILLEBDRR
P 2 BT -

44 B HRCR S R o P E A FATE R D20 g (9
BE S 2RRE) FEMIAE G AFAMGT LR - &P AE2 0
1982 % L p %5}‘%?% R %5-'},%@9\ 2 R TR TRk -?;5%
Ta b2 FoRekd ) SRR (GFe sl p ks (Gl)» T338) 0 @ 219924 ¢h
WED A PR o AR RN PR KR FRBE R ] L
2 i#E}”q‘%f),%: KRB PEP BT REARZREETIREF R F A 2w
SRR AR FAMELE (3£1) F337-340 5 BB $ 4]471982 (F-ir
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BRERAEEw 4 - BHHmELAR T4, 2047
v P Rt G e d > A it p RSS2 R 4 Pﬁﬁﬁi#iféﬂ\’?-ﬁﬁjé
RT3 U] o RN iy ,.r—ﬁ}-}pd\ SIS ATA B IFIE P 2 2 koo
@A PR Y E*f%]\—?f’fﬁm"??gl—’ul“ ‘E_EU]}L‘?‘(J’?‘}J_&AQ_K
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45 See Hall, 466 So.2d. B>t A%z mit#h » 20 4x=< T4 | 2 247 o
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FEAEE M S EE o Mt — R ot o D SEAEAR
SCUEE T BB AR IR BIE LA /K R AU AL
BRIV LR EERE -

\

S EBLCR2 AT AR Y 2 R

SEEE2 ‘ﬁ T

TER B A2 HETT Ry (negligence tort) ZF%HA » B TR
i@ E A (medical malpractice liability ) Z%E‘Z%ﬁﬁi%}ﬁﬁ@fﬁ@g%
FHHFAE (duty of care) ~ (TEFEFEM (breach of duty ) » I EFF
£ ( damage ) REFHTE RS ERZEFERRBRR
(causation) ¥ « A RIEE RS S EEIRT + SOSR Tk AJE
?%EE@?IE\&I%ﬂ(‘E (standard of care) A{A[E%E - HL - EEE
BRI — i DA EE (local customs ) {ERFERYE - WAILE
WA B fEHRE] (the locality rule) @ BDUE TS R Lid = 557K
#£ (custom-based standard ) *® o [ (B — i i e 25 B b R R -
ANEIE E R FEE PR A R E TR BT e
B F A R R IS R e e e

47 See GOSTIN ET AL., supra note 1, at 485.

48 B b RPIHfER F R T~ HIRIR > see generally Lewis et al., supra note
1, at 2633-34.

49 See LAWRENCE O. GOSTIN & PETER D. JACOBSON, LAW AND THE HEALTH SYSTEM 430
(2006) (discussing the judicial deference to professionalism and its impact on how
courts interpret medical negligence). See also BARRY FURROW ET AL., HEALTH LAW:
CASES, MATERIALS AND PROBLEMS 309 (7th ed. 2013) (discussing the same
phenomenon); Vergara v. Doan, 593 N.E.2d 185, 186 (Ind. 1992) (stating that “When
the...locality rule originated in the late 19th century, there was great disparity between
the medical opportunities, equipment, facilities, and training in rural and urban
communities. ...[and t]he locality rule was intended to prevent the inequity that would
result from holding rural doctors to the same standards as doctors in large cities.”).
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SE BB AURD SR AARY_ bl B L BE - DU T WafE i ) HmEE =
PETT R Z AR - 3512 © —  BHEERBEHE R T R A E A
BT R K ERY - i 6 2 3% AJEH] (reasonable person) ;
DI =~ FEAIE R B R R O A ECE R - mENEEKES
(expert testimony ) F2FF>° « BEEEMIAHTES SE i L AOREIE - A
R A, TR AT DA B S A 52 e B TR R S
A BRI - — 5 EbOE S REHER TS 0 K
i AR DLERSL - 55050 - R FEEN A B E R
ZHEEHESER  BIERAECHEE TS EEEE 2
HEANBFCF Ryfa] -

R LB LRI B B ES » —BELUR 2B ST -
THFERAE - — - (EHBT RS I R RS A - R
B LUTS EREH SR — - (EHER TR R O S
#% (substandard ) 2 BEBE(T Ry » MAREERIHEE" o F[aljE)E suft
2 SRS - B b R DL 2 B K HE R A T R 2
B o R R - R R R R e M W R 1
SRALER AL+ DUR R i s s I B i W e e
BRER LGS | R R L R « SRR G A R KR

50 See John C. Drapp 111, The National Standard of Care in Medical Malpractice Actions:
Does Small Area Analysis Make It Another Legal Fiction?, 6 QUINNIPIAC HEALTH L.J.
95, 97-98 (2002) (listing deviation from the reasonable person standard and the
reliance on expert witness in establishing standard of care as the two main differences
between medical malpractice and other types of tort).

51 See generally Lewis et al., supra note 1, at 2634 (indicating the persistence of local
practices that fall below the contemporary standard as a reason for the US legal
system to move away from the locality rule). See also Doan, 593 N.E.2d at 186
(citing legal precedent in arguing that “[t]he...locality rule...had two major
drawbacks, especially as applied to smaller communities|:] First, there was a scarcity
of local doctors to serve as expert witnesses against other local doctors[;] Second,
there was the possibility that practices among a small group of doctors would
establish a local standard of care below that which the law required.”).

52 Lewis et al., supra note 1, at 2634; Doan, 593 N.E.2d at 186.




HE AR L AL ARIA A 2R 0 B AL 279
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( outcome research ) Eil Ef & BEELS#EH H) ( evidence-based medicine,
EBM) ZBLEE o Hi » BEgEEmE (L 5 R SR E
SFEZ 59 (Liaison Committee on Medical Education, LCME ) EiEg
BHEEEEFEY (Accreditation Council of Graduate Medical
Education, ACGME ) SfH %2 E(E" - 19424F 5172 LCME& 55
BlE <R - 1981 F R EH JACGMERI B H B R (1
ffi (resident) EERFZEECEGRFIFREEET (research or clinical fellows )
HEZTHE” - EEIRRMBE S S T SRS
(board certification ) - EF HE[HEFHEEHERE D ( American
Board of Medical Specialties ) A H)=([EiH % E 24 H L EEERE
2 BRSBTS E TR

$ ARG HELERARATEFEES L R TEE LB LN G -
See Chih-Ming Liang, Boundary Doctrine as a Research Approach for New
Governance: The Healthcare Quality Movement and Its Implication on Malpractice
Liability as a Case Study 108-15 (2013) (unpublished S.J.D. thesis, University of
Wisconsin-Madison) (on file with the University of Wisconsin-Madison Law Library).

54 ACGME, http://www.acgme.org/ (last visited Oct. 31, 2017); LCME, http://Icme.org
(last visited Oct. 31, 2017).

551d B¢ M EREEE %5 BT g2 e $ B o see ACGME, http://www.
acgme.org/About-Us/Overview/History-of-Medical-Education (last visited Oct. 31,
2017).

56 & 323 E&]%ﬁ L4148 ¢ (American Board of Medical Specialties, ABMS ) ~ %
WL ¥4 B ¢ (American Board of Physician Specialties, AAPS) 11 % £ i
¥ 4 F 714 ¢ (American Osteopathic Association, AOA) T & i & fL ¢ s 30
f* (Bureau of Osteopathic Specialists, AOABOS ) - ABMS, http://www.abms.org/
about-abms/ (last visited Oct. 31, 2017); ABPS, http://www.abpsus.org/abps (last
visited Oct. 31, 2017); AOABOS, https://certification.osteopathic.org/bureau-of-osteo
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MIEBEHF IR AL - BB E KR E s
B R E R RN R - R R T E R EE) 2
e o FTRE B RS ST - (RIEFIFRET TR - SRR TR
FATE = (utilization ) EVGHEEFAL (effectiveness ) #E1TELEL » DA
AN FE s~ BERS - (B8 T REET RERZERE (outcome
variations ) 7« ICEERFFRIHIE » — BRI S AREE IR SEBIFTEL
JiFAIMedicareBdMedicaid 2 8 B » (i 5 B FHIA B 70 A BA LA TR s
AR - BB R TR MG IR E ST I &
AR g S B o PhAEI 2 FE A S BB 22 % By John E.
Wennberg * HIA1973F R 25T » FIE FEB RN Eit
HZBFRGREM - FEEHEEDE (resource input ) ~ il 75 {#
(utilization of services ) HIf&Z{EE (expenditures ) FHFHEEE =
2 o WHERFFE R — 5 SR S MR 1B 2 1 (R T [
T - (H B AT AT B FE AR B 2 R -

pathic-specialists/ (last visited Oct. 31, 2017).

57 See generally TROYEN A. BRENNAN & DONALD M. BERWICK, NEW RULES:
REGULATION, MARKETS, AND THE QUALITY OF AMERICAN HEALTH CARE 113-18
(1996) (introducing the emergence of the research on healthcare outcome quality and
its maturation in 1970s and 1980s). 1M 3 FFE £ p EFFX D4R 0 bl4rE
F2010# if 8 B BiRMe v f EREZ % (Patient Protection and Affordable
Care Act of 2010) > T ¥ i BEmz 2% %38 4457 « (Patient-Centered
Outcomes Research Institute, PCORI) % % & 7 44 T I 2R po i s cifp A 1 %
4 o Patient Protection and Affordable Care Act, Public Law 111-148, § 6301, 124
Stat. 119, 727, 42 US.C. § 1320e. ¥ *F &% R 247ty Ren¥ - B L LHL
g e F A ¥7 ( Comparative Effectiveness Research ) » see  COMPARATIVE
EFFECTIVENESS RESEARCH CENTER OF THE UNIVERSITY OF PITTSBURGH, http://www.
healthpolicyinstitute.pitt.edu/cerc (last visited Oct. 31, 2017).

58 See BRENNAN & BERWICK, supra note 57, at 113-14.

59 See generally John E. Wennberg & Alan Gittelsohn, Small Area Variations in
Healthcare Delivery: A Population-based Health Information System Can Guide
Planning and Regulatory Decision-making, 182 ScI. 1102 (1973).

60 See BRENNAN & BERWICK, supra note 57, at 116-18; GOSTIN & JACOBSON, supra
note 49, at 432. See also generally Elizabeth A. McGlynn et al., The Quality of Health
Care Delivered to Adults in the United States, 348 NEW ENG. J. MED. 2635 (2003).
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oo B g AT 2 BB R - SE— DR MR EAENE T
HITRFE AT (R B S B S E A R0 e 2 B - g Er sy pe e
EE) - R T BRI RS i R LR ﬁﬁﬁiﬁ@* A A ZE
BaEs - SR BRSO A MBS B RASR Gt (HE%
B B R B eminence-based medicine) * - ikl &
4 VHHEFRE HERE A IE S ES (randomized controlled trials )
ZEBES o HIEFIERRE R JE B - HAER T DL
T w2 3R - hF R & R Z #1851 (Clinical
Practice Guidelines, CPGs) ** = 5 (R B 0l {fc AR Rl B 17 1 S
(132 B diagnosis ~ T % prognosis ~ B j& & treatment ) » R I BEEfi
FEEFERE R A%Eﬁiﬁ% EﬁTHB’J;ﬁ}ﬁ Fik o
R EE T RABIFEESZ T H (GREEEENH
BB IER - 2 RASI =R ) -

LAl IH B FRER IR S - R W20 A N EERA s B SR Bl
e R T it o Z FIH - Itk *Ttlﬂ’]ﬁrﬂﬁ?a T2y 1974 EEHE RS I
INEREEERE 2 Helling v. Carey ¥ - 355 45 B AL 1A fZ o

- FRE- W GTE R AR R R (conspiracy of silence) Foh o WA
ﬁ*{im%gmz&ﬁ&#ﬁnxéﬁﬁ/\ CREHE S fla T o - Ry B E
B & AR BE b Y e 2R J\-?m/%' ¥]2_ - o See FURROW ET AL., supra
note 49, at 310; Doan, 593 N.E.2d at 186; Drapp III, supra note 50, at 107-08.

61 See generally David L. Sackett et al., Evidence-Based Medicine: What It Is and What
It Isnt, 312 BRITISH MED. J. 71 (1996) (defining evidence-based medicine and
distinguishing it from so-called cook-book medicine that results in slavish approach to
deliver care). *~ ¥4t ¥ 54 @ * 7 é’%_ff B- @y 2 - o

62 See BARRY FURROW ET AL., HEALTH LAW: CASES, MATERIALS AND PROBLEMS 132
(Abridged 6th ed., 2008) (discussing the same phenomenon). See also generally
Mohit Bhandari et al., From Eminence-based Practice to Evidence-based Practice: A
Paradigm Shift, 87 MINN. MED. 51 (2004).

63 See INSTITUTE OF MEDICINE, CLINICAL PRACTICE GUIDELINES WE CAN TRUST 31-34
(2011) (discussing randomized controlled trials as the scientific basis for evidence-
based medicine and clinical practice guidelines).

64 Id.; GOSTIN & JACOBSON, supra note 49, at 432.

65 Helling, 83 Wn.2d at 983.
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A R 77 R BR M) 5 ( tonometry ) - BB 3 i K HI A F LR
( glaucoma ) EFRIAMELRL - EHEFT @ IRIEBFEHEER
RZHEHZ NGB (RS20 DL N 2 HEE A TR E IR 2 B
FAKFR1/25000 A » AL FE R AR BRI IR & it B EE - AR
e FE N e mn B e HERITL — AR - TIRE R AR R SR — T i O
HREGEE W - iR E e R R R B AT B 5
Ay TR SRR -

5 B B T IS R Helling Z2 PR AR s RS I R 38 15 /K e
(judicially imposed standard of care) ZZE{ERIEY - EAZ
FEET  EEE (EBEEHEETSHEHAE —rrier of
fact) FEWHFHE B W EEHIEEWGEE - Bt (EBIE LEER
B A E—trier of law ) HEE RS BRI A& St —DUE
TR R R S SRR S A R RE” - R

66 Id.

67 See GOSTIN ET AL., supra note 1, at 519-24.

68 A JEfB TG L ARG HibRiL o AR EES L FRE RAPIR
& fii,i’g;ﬂ le«i -k & (standards of the professmn) ( EN Jﬁj@ BARWET R
ET R meil’p"—i"/‘°ﬂ\§im}’;%\'ﬂ EEE e R T ﬂ%‘sw
“ - WEGRE AT 4 s A TR A B #@rs » rbh’frﬁ; P
(class) ES —I‘i”!*{ie‘z BARF RN R T VAR RERZIILE '\':}iﬁr J\
B AR R LA A - R R
(%) @ 3 5404k 1T 25 Eéﬁ blFar R S 0 AT ’i-‘l”ﬁfrﬁ»%‘« P f
F]A At iﬁﬁ%#&f#ﬁ-a‘i@i?‘ﬁén‘v WRRLMS #4224 F 2 (“Wefind this to be a
unique case. The testimony of the medical experts is undisputed concerning the
standards of the profession for the specialty of ophthalmology. It is not a question in
this case of the defendants having any greater special ability, knowledge and
information than other ophthalmologists which would require the defendants to
comply with a higher duty of care than that ‘degree of care and skill which is expected
of the average practitioner in the class to which he belongs, acting in the same or
similar circumstances.” The issue is whether the defendants’ compliance with the
standard of the profession of ophthalmology, which does not require the giving of a
routine pressure test to persons under 40 years of age, should insulate them from
liability under the facts in this case where the plaintiff has lost a substantial amount of
her vision due to the failure of the defendants to timely give the pressure test to the
plaintiff”) o | Helling, 83 Wn2d at 982. # BB B L e » AE 2R ¥y =2
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AR FNFHERIE N R EnEbe - Bt il Al E RS E B R B E R
3B TRE LR /KYE » I0HES [ mikRiOliver W. Holmes Jr.
REBERIBEZREREE - R T Y EARE B2 T B EA
T YR 0 18K 2 MR R AR LB G L AR (a
standard of reasonable prudence) > I 3t pt— HRIFEF AP EF VAL
B op 0 R e o O AT SRS I R - AR
JE R[] i 55 B E T T Ry (8o FH o B AR IRBIRAE A0
EEFRG 2 FIEEYE - Bl—i e N (MR REEET) PRI T
EE s /KAEERE S TINLGEAS -

LR - Helling Z<HER IE 28 BIRE B B 5338 5 o Z 58
E o EEHEREINGEEEEEREGKE G - ek
e AR IR - thAETR R N EFRRREE RIS -
RMAEERERIT - WRIFRFEE AR IERER - 7REIREES
BRI SRS (MBEMEANRALZ R - fHEEESREE A S
IR TEIE 2 T BURG - H—EEBIPE . RAFTRESER
S5 - EAR EEEIREERE & 2 A - R > R
Fn o AR T S S e B T PSS A B R A (BIanAse

%
2t

Z

4 I’J:ygﬁ%ﬁ ...... iiif,-i\z«ﬁliﬁ’](igJ , tbfﬁ,"i%’% Fad: - A T

¥ i B4 p 1968 Brune v. Belinkoffi2 "% i bi4f 3 tb ff ¥ @ Al 2 RRE
B R fj*'b;fz"tb BTN EH IR L HITRE > BfEL 2 RRES 2
Pt ff 4 2. T & ° See Brune v. Belinkoff, 354 Mass. 102, 235 N.E.2d 793, 798
(1968) (citing Pederson v. Dumouchel, 431 P.2d 973, 978 (Wash. 1967), in arguing
that the locality rule “has no present-day vitality except that it may be considered as
one of the elements to determine the degree of care and skill which is to be expected
of the average practitioner of the class to which he belongs[, and t]he degree of care
which must be observed is...that of an average, competent practitioner acting in the
same or similar circumstances.”). * % & 4§ & f.Poyser v. U.S.% Mitchell v. U.S. %
% EY 4T > see Poyser v. U.S,, 602 F. Supp. 436, 438-39 (D. Mass. 1984);
Mitchell v. U.S., 141 F.3d 8, 13 (1st Cir. 1998) (ruling that “[a] physician is held to the
standard of care and skill of the average practitioner of the medical specialty in
question, taking into account the advances in the profession.”).

69 Helling, 83 Wn.2d at 982.
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o EFE B E R E W EEE R BRI KER R ZRE ) -
BUEE - VRS — Iz BB 2 R SR0a% - R S M TE &
HAR G » ANATEE R (R R AT RE R » 1T 5 ([ 2 L e 22 i 2
TR A AT AR 2 A DA B A B UMK B B AT (second-
guessing ) Z FIRE" « FilA1E2E David Eddy K HEI 1983 ARk
Ry IR IR ZRI(EA ~ kA& LBy
HIHHEAR » BB - EEIR 2 D RE R e
CRERE -

FBIER S — MR Helling Z<HE e 25 B 75 8 B 50 585 & PRl iE
Z SR PR R 52 ERIEISN - ARITE— IR - ARG EE
MACHE B E R B RESKEEZ Y - HE N —EEEITE T £
bR E SRR R R R o SR R0 AT T EERI B
Ui » MHARE A ZIBEERS - E BRI LN kb
FA198SAEMBL 2 Hall v. HilbunZE” o X225 Fy Hall 2+ [K F I8 it
B2 » f&Hilbun B (2l R/ MG ZE N ETT FiT - FiTtk Hilbun B AT
TERETE BT R B O R - AR R HallZi A a2 it
AT  BREEERS » WIRZH R LR EE S - A
Hilbun B AlEEAIIARZ ENEE] - HALBERE TR - RIS

p={1}

70 See GOSTIN ET AL., supra note 1, at 521-22 (discussing the critique of Helling as
second-guessing medical practices without expertise to do so).

71 Id. See also generally David M. Eddy et al., The Value of Screening for Glaucoma
with Tonometry, 28 SURV. OPHTHALMOLOGY 194 (1983). & {84 L 3P ¢h¥_> Eddy
2 AT R AT P PR Helling® 211 5 224 4 > e A g cnph Y
BE R PRRRGPIR T L KA 0 35V R E (a0 Helling% ) ih-2. LRI 5 w Ren
Bk

72 See Philip G. Peters, Jr., The Quiet Demise of Deference to Custom: Malpractice Law
at the Millennium, 57 WASH. & LEE L. REV. 163, 171-72 (2000) (arguing that while
Helling was an exception in the sense that it overruled jury determination based on
expert testimony, it remains part of a broader trend in the US to shift away from the
locality rule).

73 See Hall, 466 So.2d. B> » %k 2 3 & % > see Moffett & Moore, supra note 1, at
110-11.
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MR B A 2B R LR 00 o7 % BB+ B R T
AL o IEREEEIET » BRI S s R Bk e B
= TEEBRAR - (BT L3RE RS ER A CERIIE
AMER LS - WS S E T -

EBeAEHall v, HilbunZEHFTEIETH) - 2 BEAIE TR R RERFiH
B RSB N - BIENASENAEHIEE - B T
TR G ER - $t » AN EIRE R SRS E A r - th—
famEd Al HellingZ& » RBEaEE IR BIEE Z ARIBR HIEA ) e B Al
BB RN A RAHIE - ARMEBAEARZ AR - WiIEHellingZe
TR ~ Se =P Es i A Bh A S R (HE S R /KYE - e
FERERF S 2 B B E R A S AR E R R B /R EZRATE L - &
& A e Rt — A ENRE - MR EREREE Z5h - ST E
BAARHE(E Ry B il » I E S CUBE R S B SRE A (PR e
ZHEZERET) > (FR— S E R ATEUE < BRI S IR, - A5k
BefEH -

¥ FFJe ™ S 4 % (medical malpractice) > £ - f&d ;2
BRI FRA G IS AR R FF AR
ok AR ROREST o § FEDIE AR B iRiEL
FUT ARG HRERE G RIKRESEMEGE S HE
(use minimally sound medical judgment) > 12 % 3% ik . B AF
FPRERKRBRAGEZERBELR S (render minimally
competent care in the course of services he provides ) ° %‘5 FF %
BRAFER{ AT LR DR Foeeee - B nFEL§
BT AR LR R LR REAF L AT L ]
& %% (undesirable result) ° ,T*u%? SN Y ?’?75 CHE R

74 See Hall, 466 So.2d at 878-80.
75 J = % “Medical malpractice is a legal fault by a physician or surgeon. It arises from
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AR ©

EWE Z AT IE AR S R H B il 2 SE B S i (PR R e B 2
Fre It —eER = - —ERRE R M A E S E
BARBIKEECFEE RS - E— T s RS Y T S B B R
R EEZ W A 2 B ETE L EOE S - 2 — R
57 0 Hall v. HilbunZEIHTEPREVERAEIBERLS - FURHEREE
EREENBRERIEN - A IERABEERG R 2% HE&
HENFBN AT EATRE " o BRILETL 3 7 @ £ a2 B
-k # (Inevitable Ascendancy of National Standards ) 77 | BRE . 5R
AT APETREFERSERLE L A *igf%g%f%i’?-ﬁ’%”'ﬁﬁii@ﬂ“
LG 7 A o) SRR B - Rl R
TAPRT LR AT R EE - FE O BREG (A FHE
W) FERAEMFEPL - RESHE S —RESHTRAM
(RARAEF) 2 BB omaeh - ) CHE AT -

the failure of a physician to provide the quality of care required by law. When a
physician undertakes to treat a patient, he takes on an obligation enforceable at law to
use minimally sound medical judgment and render minimally competent care in the
course of services he provides. A physician does not guarantee recovery... A
competent physician is not liable per se for a mere error of judgment, mistaken
diagnosis or the occurrence of an undesirable result.” Id. at 866.

76 Id. at 867 (stating that “[t]he practice of medicine in general and medical malpractice
litigation in particular are said to have achieved a level [of] sophistication that
require[s] a modernization of our law. There is merit in the attack [on the conventional
locality rule]. Suffice it to say that the rules we have heretofore employed do not seem
nearly so consonant with reason and fairness as they once did”). The court also stated
that “[c]onformity with established medical custom practiced by minimally competent
physicians in a given area, while evidence of performance of the duty of care, may
never be conclusive of such compliance.” Id. at 872.

77 Id. at 870.

78 Id. (stating “[w]e would have to put our heads in the sand to ignore the
‘nationalization’ of medical education and training.”).

79 Id. at 871 (stating that “[e]ach physician may with reason and fairness be expected to
possess or have reasonable access to such medical knowledge as is commonly
possessed or reasonably available to minimally competent physicians in the same
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DAL 5 B B e SR R B S B+ Hall v, HilbunZEFRH
EHIBZ SRS @5 » HESERE— SRS F
ZIEME o B E B R E R N S EREIREY DUEE
HTEHBIB R b ek - BT EA [ UG B R AR B EIE 2 A
FHEEERE A - (HERDL 2 BIKUE R R HIUE - BIECRE i i
FOE(E S ERIRE M A\ RS S « fEARET - Bk R
MIEAMERIHS WA EREER ISR MERBAE
1{81 .

TREERAARYE - EBRBFE-RNY Ll - MR ETEEE
T AN FI IS B e B RIS - (2 bV 2R~ ki
FEARAAES 70 2 bR —— L H S AR A B & IR 2 0 - A
It REEFEAEIE 2 B /KEME S (BERTTE 2 R B e i (KPR
Bl BERe 7T ) WIEIRE - Hhn \BE A B nEM < BREERTE R
BIEIEREE - TR HE R B ERT - EEN A R BRE
(resource-based caveat) * JRRIF R AR ERHL LB - FRAET

TFEE erE o HE S - BRI RER (KR ER)
2 eeeees Fogdra 4 AN JRER RS TR E I A EE AR O~ R

specialty or general field of practice throughout the United States.”). # 2 Bt
dirg T ;féﬁ LAERAEEMURBRZEEN 4 | FLALEMRE2Z B2

L EFART TN R BGERAG L BRG] R EE KR R R
G317 AKPR LT LAk it HL WA FEE R S
URBEIROF R RIS o S FEHY AR BT FRAFL AR KA

TR - BB a 4 3 FRAA B ETRA T L 9322 (a practical working
knowledge ) - Id. at 871 (stating that “[b]eyond that, each physician has a duty to
have a practical working knowledge of the facilities, equipment, resources (including
personnel in health related fields and their general level of knowledge and
competence), and options (including what specialized services or facilities may be
available in larger communities...) reasonably available to him or her as well as the
practical limitations on same.”).

80 Id. at 874 (ruling that “[t]he geographic location of where an expert lives or practices
his profession has no relevance regarding the qualification of that person as an expert
witness.”). $t— RLfEP {8 5 g 2 E B o

81 Id. at 874-76.
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ar  ABFEHRIFIAS R > SRFFE IR e g 2 B8 Al o 2 e
HEHH e 2RSSR E R -

i AE S IR A B AIRIRELE T RS Hall v, HilbunZEFid
P E A B A SRR A B K R 2 - HLF A H WA e AR Al
HHE - R T AR LB BRI MR A SR - i
HIERH » BRABT FCRy S B B R AL AD SR S LR B R B e B 5 B 1Y
B - fRE2EMichelle H. LewisE 20074 2 HF%2 » 22007
1R ZE A 29 MEET AR EHIRS | A ZBUKEE BB R B =
2R 1 NILARE S R E ™ - itEE21
JNFR - &2 SR TRT R AR AT T AR (R 8 28 2 AR AE ML RN ( strict
locality rule) + BLUAEDLE Mt BEZ 1B E R - Flapbiiedk
T8 FHAE 2= B ER A R A A N/KHE (statewide standard ) » FLEER
MRS EE K E (same or similar communities standard ) *¢ » 7o

82 Id. at 872-73 (reasoning that in the world of medical science and practice, the duty of
care is also “a duty based upon the adept use of such medical facilities, services,
equipment and options as are reasonably available.”).

8 AEAFMIRKE2Z LS pmAKRAERd a1 M * » see McAllister v.
Franklin County Memorial Hosp., 910 So.2d 1205, 1209 (Miss. App. 2005).

84 Lewis et al., supra note 1, at 2634-35.

85 7% f % same community standard (4P #+>*same or similar community standard ) » id.
at 2635.

86 b — A 2 g B WHelling% 22 Hall v. Hilbun { % > see Drapp II1, supra note 50,
at 109-14. b)4- 2 1968-F % WL & & % 78 + 7% 12 (the Court of Appeals of
Louisiana) Thibodeaux v. Aetna Casualty and Surety Co.% ¥ » 2 Fagk4 7 TiF 3
- AR FE G BRI R AP NERT B AR AR BRE R F
4F2 EH E e F0r B IR Hiz R (“[a]s a general rule, it is [the doctor’s] duty to
exercise the degree of skill ordinarily employed, under similar circumstances, by the
members of his profession in good standing in the same or similar community or
locality ....” ) ¢ | Thibodeaux v. Aetna Casualty and Surety Co., 216 So.2d 314, 317
(La. App. 1968) (citing Meyer v. St. Paul Mercury Indemnity Co., 73 So.2d 781 (La.
1953)). &Lewis% H B2 #7 » 22007& 75 167 A3 4p I 2% 47 i3 38 4%
B¢ pRERT VR REL PR SRR REL 2H
k& o Lewis et al., supra note 1, at 2635.
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RS IR A B B RO T B B I e (FERI &b
ST IREIIREERIES H T2 ; LewisEREFEE RS2 HTHR3) -

k2 B HIT AR OB AZ P 3R LR i) a8 35 oA

H HC iRE
duty of care EEHRG EFAZRETT Ry R AR
breach of duty of care TEFRFER EFAZREI T Ry B (SR E
standard of care TEEESKTE ARMEERBRGREN
e
e EBEHEIT REEFEG K
reasonable person B (—fg) ABEEI o
B
national standard Z 7k HE = E.U =~ ﬁ;@;: BRI
B
state standard 27k UE J?\ E.U Z:;l%;;: BRI
Same or similar e . | EEEA S AR A
EE%E ;
communities standard FHFIBCRPILE K J?EUZEPfHE%M

SRR AN U BENEYN

local custom/locality rule | fEHEIEZE /FE AR A - o M 2

Tk mE A

87 WA R > BEARAPF NI R A LG F DIERT A }‘Fﬁ‘ P eng R4

fed SWERB B X A '—zx\;‘ f117r~‘i$J AT iy E o RF a‘si fe2

B KFRET 2 5 49 0 Tt R AP e A AR 2 2 RROE AR AR L
ALEE % & o See Drapp 111, supra note 50, at 109, 114 (quoting Hall v. Hilbun that
“la]s a practical matter there is often little difference between this ‘similar
community’ standard and the ‘national standard’” and arguing that it might be due to
the fact that “for any given locality, there are likely several ‘similar’ localities
throughout the country, effectively making the standard a somewhat ‘national one’ ).
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%
Box. Interpretation and Categorization of State Statutes and Case Law on Standard of Care

National Standard’

Alabama: Ala Code §6-5-548 (2005)

Alaska: Alaska Stat §09.55.540 (2006)
California: Barris v County of Los Angeles, 20
Cal 4th 101, 972 P2d 966, 83 Cal Rptr 145
(1999)

Connecticut: Conn Gen Stat §52-184c¢ (2006)
Delaware: Del Code Ann, tit 18, §6801 (2006)
Florida: Fla Stat §766.102 (2006)

Georgia: McDaniel v Hendrix, 260 Ga 857, 401
SE2d 260 (1991)

Hawaii: Hirahara v Tanaka, 87 Haw 460, 959
P2d 830 (1998)

Indiana: Vergara v Doan, 593 NE2d 185 (Ind
1992)

lowa: Estate of Hagedorn ex rel Hagedorn v
Peterson, 690 NW2d 84 (Iowa 2004)
Kentucky: Branham v Nazar, 2004 Ky App
LEXIS 312

Maine: Downer v Veilleux, 322 A2d 82 (Me
1974)

Massachusetts: Brune v Belinkoff, 354 Mass
102, 235 NE2d 793 (1968)

Mississippi: Hall v Hilbun, 466 S2d 856 (Miss
1985)

Missouri: Mo Rev Stat §538.225 (2006)
Nevada: Nev Rev Stat Ann §41A.009 (2006)
New Hampshire: NH Rev Stat Ann §507-C:2
(2006)

New Jersey: Velazquez v Portadin, 163 NJ 677,
751 A2d 102 (2000)

New Mexico: Pharmaseal Laboratories Inc v
Goffe, 90 NM 753, 568 P2d 589 (1977)

Ohio: Bruni v Tatsumi, 46 Ohio St 2d 127, 346
NE2d 673 (1976)

Oklahoma: Okla Stat tit 76, §20.1 (2005)

Rhode Island: Sheeley v Memorial Hospital,
710 A2d 161 (RI 1998)

South Carolina: Durham v Vinson, 360 SC 639,
602 SE2d 760 (2004)

Texas: Am Transitional Care Centers of Tex Inc
v Palacios, 44 Tex Sup Ct J 720, 46 SW3d 873
(2001)

Utah: Dalley v Utah Valley Regional Medical
Center, 791 P2d 193 (Utah 1993)

Vermont: Vt Stat Ann tit 12, §1908 (2006)
Washington, DC: Morrison v MacNamara, 407
A2d 555 (DC 1979)

West Virginia: W Va Code §55-7B-3 (2006)
Wisconsin: Phelps v Physicians Ins Co of Wis
Inc, 282 Wis2d 69, 698 NW2d 643 (2005)
Wyoming: Wyo Stat Ann §1-12-601 (2006)
Statewide Standard*

Arizona: Ariz Rev Stat §12-563 (2005)
Virginia: Va Code Ann §8.01-581.20 (2006)
Washington: Wash Rev Code §7.70.040 (2006)

Same Community Standard®

Idaho: Idaho Code §6-1012 (2006)

New York: Nestorowich v Ricotta, 97 NY2d
393,767 NE2d 125 (2005)!

Same or Similar Community Standard’
Arkansas: Ark Code Ann §16-114-206 (2006)
Illinois: Jinkins v Lee, 209 1112d 320, 282 il
Dec 787, 807 NE2d 411 (2004)

Kansas: Tompkins v Bise, 259 Kan 39, 910 P2d
185 (1996)

Maryland: Md Code Ann, [Cts&Jud Proc] §3-
2A-02(c) (2006)

Michigan: Mich Comp Laws Serv §600.2169
(2006)

Minnesota: Lundgren
NW2d 877 (Minn 1985)
Nebraska: Neb Rev Stat §44-2810 (2006)

North Carolina: NC Gen Stat §90-21.12 (2006)
North Dakota: Winkjer v Herr, 277 NW2d 579
(ND 1979)

Oregon: Or Rev Stat §677.095 (2006)
Tennessee: Tenn Code Ann §29-26-115 (2005)

v Eustermann, 370

Similar Community Standard for General
Practitioners/National Standard for
Specialists”

Colorado: Jordan v Bogner, 844 P2d 664 (Colo
1993)

Louisiana: La Rev Stat Ann §9:2794 (2006)
Montana: Chapel v Allison, 241 Mont 83, 785
P2d 204 (1990)

Pennsylvania: Joyce v Boulevard Physical
Therapy & Rehabilitation Ctr PC, 694 A2d 648
(Pa 1997)
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South Dakota: Shamburger v Behrens, 418 i  States are in this category if the statute specifies

NW2d 299 (SD 1988) that the acceptable standard of care is that of
health care practitioners in the entire state.

§  States are in this category if the statute or case
law specifies that practice in the local community
determines the standard of care.

|| Although the locality rule still applies, New York
courts may deviate from applying the locality
rule and instead apply a minimum statewide
standard of care or even a nationwide standard.

9§  States are in this category if the statute or case
law holds physicians to the standard of care

* A LEXIS search was performed to identify state
statutes that define the legal standard of care for
physicians. If there was no relevant statute, a
LEXIS search was performed to find case law
that governs the standard of care for physicians in
that state. Interpretation and categorization of
statutes and case law represent the opinions of
the authors and should not be considered

definitive practiced by physicians in the “same or similar

+  States are in this category if (1) the statute or case commumtlfes,” . .

#  States are in this category if the statute or case
law specifies different standards of care for non—
board certified general practitioners and
specialists.

**  Although this case has not been overruled, it is
the opinion of a subcommittee appointed by the
Pennsylvania Supreme Court that a national
standard of care applies to all physicians who
practice in Pennsylvania.

law specifically states that physicians should be
held to a national standard; (2) the definition of
the standard of care does not contain a
geographic limitation and a national standard can
be inferred; or (3) the applicable standard is that
of physicians acting in similar circumstances, and
standards of practice in the same or similar
communities can be one consideration but are not
conclusive.

T kiR Michelle H. Lewis et al., The Locality Rule and the Physician’s Dilemma:
Local Medical Practices vs the National Standard of Care, 297 J. AM. MED.
ASS’N 2633, 2635 (2007) ( = pxi® i - LERRY AR R 21
% ).

AETATL - RIS SR - 5 R
NETERSEE » R HB SR L E R S HRIE - GIA07Es AR
B K e 2 LR AN - BRI AR 2 Bk - (HH R
EPEFHE (SAERL) FERES IS TR - I R A EE
B HEEE P EREEKIEZ UL - S RE RS 1%
B - R R R EE RS A - R e

88 See Carey Hyman, Setting the “Bar” in North Carolina Medical Malpractice
Litigation: Working with the Standard of Care that Everyone Loves to Hate, 89 N.C. L.
REV. 234, 235 (2010) (observing that “knowledge of a national or statewide standard
of care, by itself, is not adequate to qualify an expert to testify in a North Carolina
medical malpractice trial”). See also Henry v. Southeastern OB-Gyn Associates, 550
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LR AR ISR SRS\ SR B UG B FE S - il
(R SCA Pl ARk e B Ry B IEFAERAA (modified locality

rule) ¥ -

WL AEERBAIE + BERHall v HilbunZE [RFITHRH S SiifE
R 5o 2 BN A e A 2 5 (R bE S hpn
FRH » DUBSIE S A S ISR R B & B 1 oy EL B 5
AT - WIEFTE BB B E 1R - BIAIFRER
FIZ BRI - S H IR TS R F R e R 4
LR/ — A A2 EH (average practitioner) #7B 2
iR et 20 CHBSRASIATIN) - BIMIE—2N{ERAZE L -
EEMD REFRII AR - BTRERERZE B - SR E
REREKHEZ (FIR + TR T R il 0 A 2 Bk e 2 E B3 e e
FEﬁm .

T EEAE - EBFF N E R EBIKEE R AR LB
NI FR SRR 5 e B e — A PR 1 AR R 5
= o MIIABEM: (reasonable ) B¢ HE/ N[y (reasonably careful ) &
PG o BIANENSE Z2 4N =i e 19924 Vergara v. DoanZE » R4
Blk#EZRER Ty s X % PG I — S E 488 (class) 2 &
o Bk R B AR RIS T TR R & i

S.E.2d 245, 248 (N.C. Ct. App. 2001) (ruling that “[a]s [the plaintiff’s expert] was
unfamiliar with the relevant standard of care, his opinion as to whether defendants
met that standard is unfounded and irrelevant, and thus we hold that the trial court
properly excluded [his] testimony”).

89 Doan, 593 N.E.2d at 186 (explaining the modified locality rule heretofore commonly
used by the Indiana Court).

90 Jr < % “A physician is held to the standard of care and skill of the average
practitioner of the medical specialty in question, taking into account the advances in
the profession.” Mitchell, 141 F.3d. at 13.

91 %243+ 7 2W-KEIGHOF fp 152 3P » Lewis et al,, supra note 1, at 2635.
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i iR AR RS O F AR RIS L 2 R 5
ORISR FHEE » 76 T FE 25 E B SR8 b A Bk B 22/ -
— RGBS [FE2EPhilip G. Peters, Jr.Z BT » FHRERERHE
HEEEIA F M - T R A A B A I HE R AT B 2755
TKH#EZ FE1Z (reasonable and prudent physician standard > —f&{&
MBI -

o o T A - 5B R Ry R T 2 T B DA
TRIBNRF L BT o SRR N ILR RGBSR 2
EFEECERE(L B REE - ITF HanBEEEE - MK
Ay A g R e — O HRR e 2B ERETZ 6 5 E
[F]—FH > SEBIENAEE R Bl /R HERT - HA BRI 2 IR B A a
XM E R - WAZ AR AR RLZ B R - ASGE
Ko > 38 B LR 1B (B e B 1 AR e AT T A O AH B R
HE—HHR T DU R BhRE -

92 J < % “aphysician must exercise that degree of care, skill, and proficiency exercised
by reasonably careful, skillful, and prudent practitioners in the same class to which he
belongs, acting under the same or similar circumstances.” # %/ L 3n 5 40 M 2
U B o F % & X2 B (advances in profession ) ~ ¥ ok K % f 2 {4
(availability of facilities) % ¥ AR S ERE PFF N RSB - &
£* (specialists or general practitioners ) ¥ 1% > &F ¥+ -+ & i1 W Hall v. Hilbun
F R 2 JORE b TR B2 2 R-R B IR A o Doan, 593 N.E.2d at 187.

93 See generally Philip G. Peters, Jr., The Role of the Jury in Modern Malpractice Law,
87 IowA L. REV. 909, 913, 917 (2002). See also generally Peters, Jr., supra note 72.
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94 See GOSTIN ET AL., supra note 1, at 516-17.
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A R ELA O 1Y R RF RS A K - ek W3
Fr B R e ?ﬁ%g @& kafpg R pFo Y Y %%m’ﬁﬁﬂi
T 4 #% 3 » see Amold J. Rosoff, Evidence-Based Medicine and the Law: The Courts
Confront Clinical Practice Guidelines 26 J. HEALTH POL. POL’Y & L. 327, 349-50
(2001) (exploring how medical professionals, self-describing as closer to scientists,
resist the push for evidence-based medicine by emphasizing the artful nature of
medical science).
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103 See FURROW ET AL., supra note 49, at 312-14 (listing common authoritative sources
upon which expert testimony is based). & &P HE_» £ FZ - 4L g BN
ERETALRLE ) R ARG R E R TR ¥ AR R T
Zgp st T A 5 #Hyg - FURROW ET AL, supra note 49, at 313 (discussing rare
occasions where the court admits scientific journals as evidence).

104 See FURROW ET AL., supra note 49, at 312-23. k3" Tehk 2 )%‘a‘ﬂ FEL P Ry 7
AL ATA PAEZ K < IF“c » see generally Michelle M. Mello, Of Swords and Shields,
The Role of Clinical Practice Guidelines in Medical Malpractice Litigation, 149 U.
PA. L. REV. 645 (2001). * = % xS LFR A3 ~ 7 o B0 @2 Tk ek
%5:},% SR ResE 0 10548 > 2729 (2016 ) -
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144 See GOSTIN ET AL., supra note 1, at 516-17.
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Figure 88

Quality of Care Continuum

Optimal care

Good to very good care

Average care

Substandard or
negligent care

Reckless care, gross
incompetence, intentional harm

BS BEmEL
F 4L &k : LAWRENCE O. GOSTIN ET AL., LAW AND THE HEALTH SYSTEM 517 (2014)
(& Hci® iv% 27 West Academic ) 554t e 3, * ).
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146 See GOSTIN ET AL., supra note 1, at 517.
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events ) HIFLBISMAfI1E2.9%516.6% R %' (2R FF4MGIA) -
A R AR R TG B GERR (preventable medical errors) FTEEZEL
ZBREEE  HIPE—S T EE2.15%~847% L &M (2R TE
ARIC - B BIRAETE AL A RIATALLE ) -

R4 AR BHRGERTRTERIEER

= =~ AUIA : EBRmELY B0 BEEEESR R b5 FE L 1R
=1 H S s (e o (5 B4 sk O] FEp 5 T [ B e = 5
1984 New York, US 3.70% 28%; Ky iE sk 2.15% (3.7%*58% )
1992 | Utah,Colorado, US 2.90% 16.9% Ky i 2 NA
1992 Australia 16.60% 51.0% 5] FE[ 8.47% (16.6%*51% )
1998 New Zealand 12.90% 37% 0] FER 4.77% (12.9%*37% )
1999 London, UK 10.80% 48% =] TE[T 5.18% (10.8%*48% )
2000 Canadian 7.50% 36.9% 0] FEIJj 2.77% (7.5%%36.9% )

0.23% - EFE KB
2004 b h 6.6/1000{F 5% 35.4%n
renc /1000{E}5E 7 T e s

FRAR A& f e § 2 B8 F g Eﬂ%*@;é;ﬁj BRI E N
P atHo 1158 0 T 12 (20158 ) 1P

HHH2 - 15 Ll BRget - EEAET S B EE R
HABSR o B 5 BUE FIERF P A S B T R B 7R
SEG— DN ASTR, - EAEAET BRI R 5 IR - o —
SRR 007 | 355 RS0 2 75 B R A0 (o P T B o R 5 e 1
Sz T o RN LIRIRE] - AHBITC BN AT e

148 fedizio kv @312 A0 H2 EMAFLBIL A AP REFES R
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149 o W A*BHF 2. 58%4c ##f > hk p s ik %5-‘},%2*,{ VRS kA 58%‘5]?')% [t
K Fregamt (TFIEE) 432 fcdy o See generally Lucian L. Leape et al.,
The Nature of Adverse Events in Hospitalized Patients: Results of the Harvard
Medical Practice Study II, 324 NEW ENG. J. MED. 377 (1991).

150 4% B ~ F dsd (GLIN0) T 120 @3 HAT L ¥ chim 005 T 4 % 24T
ié:}ﬂ etz s @ ok A ¥ 57 7 (Harvard Medical Practice Study) @ %7 3 ¥
1984 & = Xy g g2 pm 3 %5 Pz G frig 17 < RAF 4 % %45 (coding) »
FREFFRIBY FRGITLELLHFL 0 LI A DR S5
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%D% errors in management » EL[A]FFELFE AR EME A $ER ) B i
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T SERR48% 7 -

A I RS S B 5 2 ikamE R M2 H48% A LBk
HEE - HISETE AR S AR B a2 (Ee R Lt - X ATE—
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Il

< gk 5 see generally Troyen Brennan et al., Incidence of Adverse Events and
Negligence in Hospitalized Patients: Results of the Harvard Medical Practice Study
1,324 NEW ENG. J. MED. 370 (1991); Leape et al., supra note 149; A. Russell Localio
et al., Relation between Malpractice Claims and Adverse Events Due to
Negligence — Results of the Harvard Medical Practice Study III, 325 NEW ENG. J.
MED. 245 (1991). For additional information, see also generally Eric J. Thomas et al.,
Incidence and Types of Adverse Events and Negligent Care in Utah and Colorado,
38 MED. CARE 261 (2000). F 48> vp @ F i L F 57§ 2 Yod frfo 3= 5
W e ﬂﬁ.%_’ By g A & 2T H % ZxLucian L. Leape > 3 %1993 & % 7%
TR Y 2 G M o See generally Lucian L. Leape et al., Preventing Medical
Injury, 19 QUALITY REV. BULL. 144 (1993). ¥ ¢}John T. James 2013 & T 3+ 41
CE IR 1 ‘fﬁ)% & T R - iy £210,000 1 400,000 F 0 i B
5 fRes @ %5 BN EFT ﬁ’s:ﬂ;)‘jz #r 34 iz 998,000 » See John T. James, 4 New
Evzdence based Estzmate of Patient Harms Associated with Hospital Care, 9 J.
PATIENT SAFETY 122 (2013). See also generally Martin A. Markary, Medical Error—
The Third Leading Cause of Death in the US, 353 BRITISH MED. J. 1 (2016),
https://www.bmj.com/content/353/bm;.i2139.

151 See Leape et al , supra note 149, at 377, 379.

152 Id. gt - & 43 & & F 543y 73 2 ARG T s@% E2 AR &2 b
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1984 | New York, US 3.70% 28%5 it 4 1.04% (3.7%*28% )
1992 | Utah,Colorado, US 2.90% 16.9%33F ke i o 0.49% (2.9%*16.9% )
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1998 New Zealand 12.90% 37% A TEI 2.29% (12.9%*37%*48% )
1999 London, UK 10.80% 48% ] TE[ 2.49% (10.8%*48%*48% )
2000 Canadian 7.50% 36.9% 1] FE[ifj 1.33% (7.5%*36.9%*48% )
“ 0. 1%E R A

2004 French 6.6/100013: [ A Y 35.4% 1] FE (6.6/1000*35.4%*48% )

TR L& R8> 7;‘;?«%&-%%%1% : %-‘1%.3“'3@:‘;;‘2%1 e i35k
7023745 1158 » F 12 (2015# ) ; Lucian L. Leape et al., The Nature
of Adverse Events in Hospitalized Patients: Results of the Harvard Medical
Practice Study II, 324 NEW ENG. J. MED. 377, 379 (1991).
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153 5 4B enE_> Hall v. Hilbun% i a2 #7r0 g B B MUk ¥ 4 2 L fE > 12d 2
AR TIEZ P FE AR EN I RE VR LT AL ET
HL % RE &2 638 K% o See Hall, 466 So.2d at 871 (stating that “[u]se of
such concepts as ‘average’ are misleading and should be avoided, particularly in jury
instructions, for such notions understood arithmetically suggest that the lower 50
percent of our physicians regularly engage in medical malpractice. We are confident
that the percentage of physicians in this state who daily deliver to their patients a
legally acceptable quality of care is quite high. The terminology we use, particularly
in jury instructions, should reflect this reality.”).
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Unwarranted Variations in the Quality of Health Care: Can the Law Help Medicine
Provide a Remedy/Remedies?, 37 WAKE FOREST L. REV. 925 (2002) (arguing that the
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157 See FURROW ET AL., supra note 49, at 311 (observing that “[m]any courts, like Hall,
also allow evidence describing the practice limitations under which the defendant
labors.”).
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166 See Michelle M. Mello & David M. Studdert, The Medical Malpractice System:
Structure and Performance, in MEDICAL MALPRACTICE AND THE U.S. HEALTH CARE
SYSTEM: NEW CENTURY, DIFFERENT ISSUES 11, 15-23 (William M. Sage & Robert
Kersh eds., 2006) (listing compensation, deterrence, corrective justice, and efficiency
as criteria for evaluating the performance of the medical liability system).

167 See generally Joanna C. Schwartz, A Dose of Reality for Medical Malpractice
Reform, 88 N.Y.U. L. REvV. 1224, 1239-43 (2013) (examining how hospitals
increasingly perceive medical malpractice litigation as positive tools for safety and
quality control); Chih-Ming Liang, Rethinking the Tort Liability System and Patient
Safety: From the Conventional Wisdom to Learning from Litigation, 12 IND. HEALTH
L.REV. 327 (2015) (reviewing the nascent literature on the phenomenon of learning
from litigation).
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% o See Karen L. Posner, Closed Claims Project Shows Safety Evolution,
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fall/02closedclaims.htm (last visited Mar. 26, 2018) (stating that “[t]he nature of the
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171 LUHMANN, supra note 26, at 403-12.
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Eleanor D. Kinney, Malpractice Reform in the 1990s: Past Disappointments, Future
Success?, 20 J. HEALTH POL. POL’Y & L. 99, 101-02 (1995) (arguing that the first
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AP AT 4 12 AR A) R ) 5 4k 3K 343

claim analysis ) S BRI FORL R A EREIE 2 A R
HE) SNEVENE - TTEBAL T HE MR AR E B -

REREPUR Z IRV A8 - 2 N RAE R /KB B 52
RPN ABRGG - Hawm b B ama S L - RS HT S
HERIER - R RS RS Ry i R b R ek A Yy
ERNRIRE - A ARGl R B BOR Z AR T AR BR (R AU (7
BE - AR FOKERARER £k - #Ham LR
REE A TR G 2 - AR R R e e AR A A
B - EMERGET T E B EHRE ZBUREE - ARMAEEE L
SRR A R Rl R A AN - AHBCHE > RRIF IR ESRAI N
AR - FOLIRE TR S S E R R — U H R e —
LIRS R S JRECRIRE - AR E AR s A RN
FAAEME - EERRFEEEEENRE - BB
E o EEHEEb R R - B AT HER M - BER
Sl R E BRI (EE (A RANE ) BB T 8
B RSN AR AR E R R E - AR N AIFEIE
FERRR - B E B AR A SRR TR, - EREMRERESZ X

173 FREL ¥t SR F A 173 L1984E4ed SRR S ¢ 1L %
F 22 RS %5 B2 2R %34 o Anesthesia Closed Claims Project, supra note
169 - @ ttgf FBHN ISR AR L R B LenR ORI LR T
RENDEIEGT R E 99X %5 Bz #xd %55 o See The Michigan Model:
Medical Malpractice and Patient Safety at UMHS, UNIVERSITY OF MICHIGAN
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Michelle M. Mello et al., Communication-And-Resolution Programs: The
Challenges and Lessons Learned from Six Early Adopters, 33 HEALTH AFF. 20
(2014); Michelle M. Mello et al., Implementing Hospital-Based Communication-
And-Resolution Programs. Lessons Learned in New York City, 33 HEALTH AFF. 30
(2014); Allen Kachalia & Michelle M. Mello, New Directions in Medical Liability
Reform, 364 NEW ENG. J. MED. 1564, 1569 (2011).
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Theorizing Interdisciplinary Legal
Interpretation and Application with
Sociological Theories:

Debates between Local Customs and National Standard
in the U.S. and between the Medical Norm and the
Medical Standard in Taiwan as Examples

Chih-Ming Liang*

Abstract

By applying the sociological theories of Susan L. Star and Niklas
Luhmann to the subject of interdisciplinary legal application and
reasoning in the field of medical malpractice dispute resolution, this
paper proposes a theoretical framework for such application and
reasoning that includes the mediating concept, reference point, and
expert process as critical elements. From this framework, the evolution
from local customs toward the national standard in the field of medical
malpractice in the U.S. reflects the judicial effort, by switching or
modifying the mediating concepts, to respond to the underlying
systematic changes in the healthcare industry. The U.S. experience
inspired the author to interpret the Supreme Court Civil Judgment 106
Tai Shang Zi No. 227 (2017), in which the court distinguished and
prioritized the medical standard from the traditionally dominant concept
of the medical norm, as a judicial effort to overcome the limitation of the
latter as a mediating concept. The author agrees with the overall
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direction of the court’s effort, but argues that the current judicial
interpretation of the medical standard centering upon resources available
to physicians might lead to the risk of information overload. Therefore,
the paper, drawing upon the concept of health quality continuum
developed by Lawrence O. Gostin, defines the medical standard as
including two aspects simultaneously: a minimum required professional
capability and resources available to physicians. The paper concludes by
examining potential challenges and obstacles to this conceptualization,
in particular in the context of civil liability for medical malpractice.

KEYWORDS: boundary objects, structural coupling, medical norm,
medical custom, medical standard, reasonable physician,
Civil Judgment 106 Tai Shang Zi No. 227 (2017) of the
Supreme Court, Helling v. Carey, Hall v. Hilbun, Medical
Care Act Art. 82.




