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EEEIZE%\FE! PRI BEIETE 2 TS ) (software ) BY [ 45
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MEZTHp D ADRp A o R 5 “Congress shall make no law ... abridging the
freedom of speech, or of the press”.




MARABBHEZHOD 239

B o MEERTFRELE T EENE ) (algorithm ) (ZASIR - FIEHEE 1R
R E AR T 855 %8 ) (search engine ) Zff B |
EHHCEREEREAFNHE - FRAEEREEARASG N RENR S
i EEIER AR LINESE AR e - SRR A
E0 T NIEE ) (Artificial Intelligence, Al) ZEHEZRBNRE
i SRTHIRN R B e P HERE - S RSB REROY G R B R Y
TEF ) (speaker ) » 52K 5 H B AR S AVRRAE « (B Ry2 (R
s ? AENE Y

ASCE SeRIgEE S wm B R - (I PR R 2
RO ZEE © MAEY KEEMBHSCE1R - 2 G HWERE
FIEGSUEE 1R T #iE ) (coverage)  TIA HEH S & H HIEKZ
DE - BURFHERRES HEE L - BN | R7#  (protection ) Z[H]
& AR ANEIE R R - 30 > 0 Bata SR B s P
£ e 'R EERCER - NTERZEL - o hlEmil e
TRBEBEBHCCRRE " Shn 0 BANER - EHE 0 BB
B SERHCE ARy S > AHRHRRE R TR ABR I B SR 1R
ZIEH - AEEE - S EERINA (content-based )[R #E A /HIEZ
"Bt ) (strict scruting) © 0 B FUEAT S HELUEE o BitE S
ST BOR S Z BASR - 3 AT RE BBl 5 AT _E Pl P R
BT BEESCHAERE -

SRR ATBEHT LR E R R BT Al e (L R BRI ERCUR

Wz " S R BUNRVZARE S 1R R (T 25w R
#i 7 FHEERREILEM S A H B R ZFEA0 T SamTE5 ) (marketplace

EE BN TR LS T LR
B RFFRADBRGEE o @Y fLF
$h 0 FRFEA AR EIUPT 23

¥




240 CEXMIFILLHEH) #+ =8

of ideas ) FEZHILATHAI 2 BUINEHL B AR B BEUCE I REF A B
i 2 CECE LI » B - SR BEA TR R -
BT E AT IS e |9 SR ) (search bias) 23
B P b R DRSS R ACE - (R
BRI AR SRR ki - (BT
BIch RIS A 2 KRS AR - L 19
(ERRF g (B -

N BRTHp 2

HE e HER s B - HESERB A R (MR
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— ~ United States v. O Brien®
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O’BrienZ< % )¢ David O’BrienE8H —{# &\ » {EFa I L IH RS
WIS - R E AR B BUT arra My e Eads - mhE R

3 BAT FHIH A A <% F Oliver W. Holmes #.1919-& Abrams v. United States % 2.
7 R L% 3% 4 Julia K. Brotman, Access, Transparency, and Control: A Proposal
to Restore the Marketplace of Ideas by Regulating Search Engine Algorithms, 39
WHITTIER L. REV. 33, 43 (2018) (citing Abrams v. United States, 250 U.S. 616, 630
(1919)).

4 Robert Post, Recuperating First Amendment Doctrine, 47 STAN. L. REV. 1249, 1251
(1995).
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United States v. O’Brien, 391 U.S. 367, 369 (1968).

Id. at 372-73.

1d. at 376.

James M. McGoldrick, Jr., United States v. O’Brien Revisited: of Burning Things,
Waving Things, and G-Strings, 36 U. MEM. L. REV. 903, 910, 912 (2006).

9 Spence v. Washington, 418 U.S. 405, 406 (1974).

10 7d. at 409.
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11 Id. at 410.

12 Id. at 415.

13 James M. McGoldrick, Jr., Symbolic Speech: A Message from Mind to Mind, 61 OKLA.
L.REV. 1, 34, 36 (2008).

14 Frederick Schauer, Categories and the First Amendment: A Play in Three Acts, 34
VAND. L. REV. 265, 267-68 (1981). https://scholarship.law.wm.edu/facpubs/876/.

15 Id. at 282.
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16 Stanley Ingber, The Marketplace of Ideas: A Legitimizing Myth, 33 DUKE L.J. 1, 46
(1984).

17 Post, supra note 4, at 1252 (citing Mutual Film Corporation v. Industrial Commission
of Ohio, 236 U.S. 230, 243-45 (1915)).

18 Id. at 1253 (citing Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501 (1952)).

19 Id. at 1254.

20 Id. at 1255.
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MEEEENEECB RS BIE - 5 THE , ZEECER
UK, - 55 A EERELE TR S (obscenity ) » JRE
B E 19 TH AT 22 SR T MRS A = 3 N2 B R S 6 S 1
(Rt TS o RIRERAE 195 T R B A S S e E S h
Ho Z 8 - RS S SR B R SO 1 2
B BZE 19732 Miller v. CaliforniaZe + fiie 57 5 B
kS RICEE R BB MRS S EEED - BN T8
( defamation ) JRZE 19524 AT 4% IF 20 AU E B R R (S 16 S0 88 LBk
= HIES » RE19644E.2 New York Times Co. v. Sullivans » 551k

21 Tim Wu, Machine Speech, 161 U. PA. L. REv. 1495, 1500 (2013).

22 Frederick Schauer, The Boundaries of the First Amendment: A Preliminary
Exploration of Constitutional Salience, 117 HARV. L. REV. 1765, 1772 (2004).

23 Id. at 1774 (citing In re Rapier, 143 U.S. 110, 134-35 (1892); Ex parte Jackson, 96
U.S. 727, 736-37 (1878)).

24 Schauer, supra note 22, at 1775 (citing Roth v. United States, 354 U.S. 476, 485
(1957)).

25 Id. (citing Miller v. California, 413 U.S. 15, 24 (1973)).

26 [d. (citing Beauharnais v. Illinois, 343 U.S. 250, 255-56 (1952)).
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27 Id. (citing New York Times Co. v. Sullivan, 376 U.S. 254, 268 (1964)).

28 Id. (citing Virginia State Pharmacy Board v. Virginia Citizens Consumer Council, 425
U.S. 748, 770 (1976)).

29 Id. at 1776 (citing Chaplinsky v. New Hampshire, 315 U.S. 568, 574 (1942)).

30 Id. (citing Gooding v. Wilson, 405 U.S. 518 (1972)).

31 Andrew Tutt, The New Speech, 41 HASTINGS CONST. L.Q. 235, 259 (2014).

32 Id. (citing Universal City Studios v. Corley, 273 F.3d 429, 447-49 (2d Cir. 2001)).

33 Id. at 260.

34 Id. (citing Commodity Futures Trading Commission v. Vartuli, 228 F.3d 94, 111 (2d
Cir. 2000)).
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it 2 Sorrell v. IMS Health Inc.ZZ7]38 " ¥\ S5k 1 (digital
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35 Id. (citing Brown v. Entertainment Merchants Association, 131 S. Ct. 2729, 2733
(2011)).

36 Id. (citing American Amusement Machine Association v. Kendrick, 244 F.3d 572 (7th
Cir. 2001)).

37 Id. at 261 (citing United States v. Cassidy, 814 F. Supp. 2d 574, 577-78 (2011)).

38 Id. (citing Sorrell v. IMS Health Inc., 564 U.S. 552 (2011)).

39 Id. (citing Universal City Studios v. Corley 273 F.3d 429, 447-49 (2d Cir. 2001)).

40 Id. at 263.

41 See James Grimmelmann, Speech In, Speech Out (Cornell Legal Studies Research
Paper No. 18-41, 2018), https://ssrn.com/abstract=3195421.
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2 BEHH BIPAGERTRE » SO ESREERAM B S s B - R
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S ETEEH R 2 E - SHE R e BATIH - EEE
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42 Schauer, supra note 22, at 1769.

43 Toni M. Massaro & Helen Norton, Siri-ously? Free Speech Rights and Artificial
Intelligence, 110 Nw. U. L. REV. 1169, 1183 (2016).

44 Sarah Wiley, Algorithms, Machine Learning, and Speech: The Future of the First
Amendment in a Digital World. RETRIEVED FROM THE UNIVERSITY OF MINNESOTA
DIGITAL CONSERVANCY 7-25 (2017), https://hdl.handle.net/11299/190586.
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1. Karn v. United States Department of State %

(1)2] 4

ARETHH s 3R " Bk | (state department) DA " {TEX
2% ) ( Administrative Procedure Act) HHE|Z 242 % &[RHIH
& "IN #kHE o (cryptographic software ) R&RE 2 Hi 1T 3R
ﬂ@ %iﬁﬁﬁﬁrzﬁmommﬁz¢ » R S
B TiTh o RMAR S REE R "fiM2S5 ) (pure
speech) » MEEFI B A - EBERl R AR B I RGRE & S 75
BRI e s Sk - BAFTRCER S BN E HIEEN - H

ENRBEBRERER " RHCER] ) (technical data) R » #HHRL

45 Yvonne C. Ocrant, A Constitutional Challenge to Encryption Export Regulations:
Software Is Speechless, 48 DEPAULL. REV. 503, 504 (1998).

46 Ryan Christopher Fox, Old Law and New Technology: The Problem of Computer
Code and the First Amendment, 49 UCLA L. REv. 871, 877 (2002).

47 Id. at 879.

48 Id. at 880.

49 Joel C. Mandelman, Lest We Walk into the Well: Guarding the Keys? Encrypting the
Constitution: To Speak, Search and Seize in Cyberspace, 8 ALB. L.J. SEI. & TECH. 227,
249 (1998).

50 Karn v. United States Department of State, 925 F. Supp. 1, 1 (D.D.C. 1996).

51 Id. at 10.

52 Id. at12.
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2. Bernstein v. United States Department of Justice %
(11

R KR S5 # B2 % Daniel J. Bernsteinf5 i BPR Han & 2 56
(International Traffic in Arms Regulations, ITAR ) [FRHE:H (112 #k
BOHEEE « BB AR FEAER | ITARFR G H R
il IR TR T SBRIRS]  (prior restraint) TR EEHIE
TR - e ER BN RIS AR T REREHE
HH B B2 S T AT o R EE 8 A AFT1 D B ST R B - 316 4%
P D SR BLE T - HERE IMEE 2 I A (LU 5
HIF AR SRAGTS » ZERE S A AT S RS - b8
257 (i I A AR R B2 5 0 P B - SRR A ER R
— e AR A B A R RS T AR - A - DU
TS 2B ISR R S E I B 55 - fE
2 IR (™ -

53 Id.at13.

54 Boryana Zeitz, The Boundaries of Computer Expression. Is Source Code Speech?,
2002 UCLAJ.L. & TECH. 27 (2002).

55 Bernstein v. United States Department of Justice, 176 F.3d 1132, 1141, 1145 (9th Cir.
1999).

56 Id.at 1138.

57 Id. at 1140.

58 Id.at 1141.
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3. Junger v. Daley %
(1) 2]

ARZE R EPeter D. Junger By KEEHEY » WA EAEHES MRS L&
AR A B 2 32 - T2 B VR a1 - ToRERan® -
R R I FANE 2 152 B B I B T VIR 2 (R b R
Tk o BB EUATERIG 0 & R M R IRE e R R R
TR AT TR A R NG BT e R S
st AN R E R e 2 R - A TRER HIRE R R R =
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59 Id. at 1141-42.

60 Id. at 1142.

61 Thinh Nguyen, Cryptography, Export Controls, and the First Amendment in Bernstein
v. United States Department of State, 10 HARV. J.L. & TECH. 667, 675 (1997).

62 Junger v. Daley, 209 F.3d 481, 483 (6th Cir. 2000).

63 Id. at 484 (citing Roth v. United States, 354 U.S. 476, 484 (1957)).
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64 Id. at 484 (citing United States v. O’Brien, 391 U.S., at 367).

65 Id. at 485.

66 Jeanne C. Fromer, Sixth Circuit Classifies Computer Source Code as Protected
Speech: Junger V. Daley, 209 F.3d 481 (6th Cir. 2000), 114 HARv. L. REv. 1813,
1816-17 (2001).

67 Ocrant, supra note 45, at 538-39.

68 Id. at 539.




252 CEXMIFILLHEH) #+ =8

B ISR AL ST R - AR ERG B SRS RS ThAE -
S AR R WS - TR AT I B A B Mok S SR o PR B I
o I A RIS 3R -

@)F 5

EISFTE IR S S50 - AIERENIT - ST
R ATy » B 75 1 2 i R T 2 B B IS B 6
12 (75 - W H. - SIS RS - — s REIR#
RS S RBEFUATEIEZ S e sz -

(B4 F7

BernsteinZE ¥l Junger ¥ B SN FIATERH 2 3040 - SRTfT
AT s BT - TJEESE - BRI BRI AR IATE L
FORBERME  T RS S A TS BT I B DA B R B
B FSERSH  PTHEEASTR - IRHH O 2 85
BRI 5k DU EE TR T RB AR SRR EL et » A9 FERTIRUA
5.2 R BB 3o LA S A TS sk A IR S R B 3
AR F LR ST - B AT R BB ISR & A
MBS R IETNRE R ISR - ORISR Y 2 % Al
RIEMHEEFE S -

69 Id. at 540-41.

70 John P. Collins, Jr., Speaking in Code: Bernstein v. United States Department of State,
922 F. Supp. 1426 (N.D. Cal. 1996), Bernstein v. United States Department of State,
945 F. Supp. 1279 (N.D. Cal. 1996), 106 YALE L.J. 2691, 2696 (1997).

71 Katherine A. Moerke, Free Speech to a Machine? Encryption Software Source Code
Is Not Constitutionally Protected Speech under the First Amendment, 84 MINN. L.
REV. 1007, 1043-44 (2000).

72 Id. at 1045.
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Emerging Communicative Technology
vs. Freedom of Speech:

Possible Legal Status and Thinking

Pin-Hua Hsu*

Abstract

One of the core issues in the freedom of speech jurisprudence
concerns the scope of protection delineated in Article 1 of the
Amendments to the US Constitution. Many of our daily activities
involve not only the bits transmission, but also the results of algorithms
created by humans and implemented by machines. More and more
emerging communicative technologies form new and unique “speakers”,
which accordingly bring forth difficult issues in the theory of freedom of
speech, questions like “what is protected speech?” and “which one is
not?” are of great importance. The issue of whether Article 1 of the US
Constitutional Amendments applies to the results of “search engines” is
different from the how it is applied to algorithm used in search engines.
Further, while information recipients believe in the freedom of speech,
the object of dialogue — whether it is humans or the artificial intelligence
is also an important matter. When the protection of freedom of speech
does not cover the newly developed communicative technology speech,
the state will be able to suppress such speech arbitrarily in ways that
deprive the right of individuals to receive information. Meanwhile,
remarks such as concluding that Russia manipulated the US election
have actually created risks for information recipients including excessive
information and manipulation of speech through potential power, speed,
and scope. Therefore, as the emerging communicative technology may
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cause conflicts with the freedom of speech jurisprudence, it can be
argued that the law shall play a role even with the possibility that
artificial intelligence and other fields will bring the ancient legal theory
into unknown territory.

KEYwoORDS: freedom of speech, The First Amendment, marketplace of
ideas, right to receive information, commercial speech,
search bias, cheep speech, intermediate scrutiny, robot
speech, compelled speech.




