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6 See GUIDO CALABRESI, THE FUTURE OF LAW AND ECONOMICS: ESSAYS IN REFORM
AND RECOLLECTION 2-3 (2016).

7 See Pierre Schlag, Coase Minus the Coase Theorem—Some Problems with Chicago
Transaction Cost Analysis, 99 IoWA L. REV. 175, 182-83 (2013).

8 See Alain Marciano, Economic Analysis of Law, in ENCYCLOPEDIA OF LAW AND
EcoNoMIcs 629, 630-32 (Alain Marciano & Giovanni Battista Ramello eds., 2019).

9 I EAEE (w )R auER > H VIR > 28 (2014 ) o

10 See ROBERT COOTER & THOMAS ULEN, LAW AND ECONOMICS 14 (6th ed. 2012).
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32 See MATTHEW D. ADLER, MEASURING SOCIAL WELFARE: AN INTRODUCTION 10-11
(2019).
33 See Louis KAPLOW & STEVEN SHAVELL, FAIRNESS VERSUS WELFARE 4 (2002).
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34 Seeid. at 26, 445.

35 Seeid. at5,37.

36 %“%Kaplow&Shavellfr;%ﬁ’! Pt s axnedz Takpligady € )
BE - AhE i g 7_e Seeid. at 4, 39.

37 Seeid. at5.

38 See id. at 48-49, 437.

39 See id. at 17-18, 21-23, 431-36. 2 & ’*i\%-‘kLems Kornhauserj& 4% 5 B & w 3%
Kaplow & Shavell=: 5% » see LersA Kornhauser The Economic Analysis of Law,
in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY, at Section 6.1 (Edward N. Zalta ed.
2017), https://plato.stanford.edu/entries/legal-econanalysis/; Lewis A. Kornhauser,
Preference, Well-Being, and Morality in Social Decisions, 32 J. LEGAL STUD. 303
(2003) [hereinafter Kornhauser, Social Decisions]. Kornhauserd € & ~ » fod % ‘fr
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41 KAPLOW & SHAVELL, supra note 33, at 460; See Louis Kaplow & Steven Shavell,
Why the Legal System Is Less Efficient Than the Income Tax in Redistributing Income,
23 J. LEGAL STUD. 667 (1994); Louis Kaplow & Steven Shavell, Should Legal Rules
Favor the Poor? Clarifying the Role of Legal Rules and the Income Tax in
Redistributing Income, 29 J. LEGAL STUD. 821 (2000).
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48 T+ x4 eh— F | aiE » % p Guido Calabresi & A. Douglas Melamed, Property
Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 HARV. L. REV.
1089, 1089 (1972).

49 F $H Hekz it > see generally Lee Anne Fennell & Richard H. McAdams, The
Distributive Deficit in Law and Economics, 99 MINN. L. REV. 1051 (2016); Daphna
Lewinsohn-Zamir, In Defense of Redistribution Through Private Law, 91 MINN. L.
REV. 326 (20006).

S




316 CF #0512 S A7) %2741 (202029 A)

GHLEEr (H274-277) 2

FHETIRAS - SR E - ASEIRIEIE - A E
HEBREINR - PINEERIIES H A2 RS AR - thrllf—1E
Heumere (AREEA HEEmRE AR ) » BIEE Hrfeeg - e
SRR - SREEAERR NMEERA] - thEA HIEEIERE -
PRIt e o2 H e -

SRR R R TR IR AL RS TR R - R R B AR
I B (ERE pRATRRSR - RIS RER A © AR AR A AR
ik EEUER TR RV T - ATREIS N A MRS IR
RIS B B A - (EARER T R am e & HH SR e o Sy » A1
ataA NSRRI R AR S RSN R R A RE (RRIA EE s
PSR - MEEEPBERREE T2 R RIRE A
ST - Bl p -

HHEE S ITHIHEAER - SR RRERR TAE, EE - 1M
SEHETMBINSCREIGH - K RSB B B A AT R BRI
AR ELEE(L > SUBER TRAB R - 52 EEHTBHATEE
REMEZFAEZEAREA > Mg E R e I rTER RS 250
RIFHT > fEmeR FATRES A RiEFE R Ae H— DU 2 YRR e
W —E AR ERR R T - Eamiche R
sl H AR T - 2 REEL - #L AT DA R RS TR
HIHEZR > EFRGE AT -

51 3mgsm o~ 3EA (32)0 F 811

52 2 mgss ~ 3RRGE (312) 0 T850-852 ¢

53 hr BNEERY o RHDAhE AT R RIER N LT B R
Pk g > ¢ R > 201948 $28 0 F 110-127 (20194£ ) -




VAN E B R vs (28R AN TR AT 317
S e LS AP I S -

~ HIRAABERLR 2

R E T R E E Rt IR R T S
R B2 B RIE D —— R E RN F AR Fi oy i3« A tE
SHEER IR - R EE— AR EAATERRA (RRIARZ
RRIFHR) > IIAFIERANEZ A - JAE - AR
[ERER A e ] R N VPN e TP N VIR N - (2 IVAE /S
e

it > REESHPGRE T AENILY; - AEFH 30 IIREEER
BRI E I - VA B A E AU SR s A SRR B R TR I E
% WA EMATERRERE - MASRENTE - IHERFUER
FERAHT T AAE © IRILE IR E R HIEFE T HlRERAH#
B (T — AMFRNEENE ) - MR TEE R ) (AW
FERRIE AR A BB B ) - (iR E TR @IS BRAFI N BIR
A BAHHIEE A « S HVE BB TR TSR & SRR 52
ROKEMS - AR MUt - AEE -

AREHERDEARE - ZH ML - Ao EEHR AR

54 i g

5, 5 AAEDEARBE— (P22 CmM i) TREFEF L K

W3 B AR ($1348) (2020 ) (THEAK) o

55 fpr o dEap kS s el B BT AR (R 2 A
) Ot 3 R 2R (H1348) (20204 ) (FHRAR) -

56 EEARLDE S RI F P HPARRF DEEL SEAF - 1998F 8 nE 2 F
e P oG 1R § % A All the costs which do not exist in a Robinson Crusoe
economy” -$- ““all the conceivable costs in society except those associated with the
physical processed of production and transportation” * See Steven N.S. Cheung, The
Transaction Costs Paradigm: 1998 Presidential Address Western Economic
Association, 36 ECONOMIC INQUIRY 514, 515 (1998). 1 ;T&{IFL e L anET F
N g ard AR (GAER) o RFlY A ERIRIE > 2 A i 2 A g0
ﬁ—«ﬁ%iﬁi’%ugﬁnééiﬂ&#?iﬂ’ﬂﬁkﬁs

Ry

-
AITF




318 CF #0512 S A7) %2741 (202029 A)

FRATE T R ERIUE - HFER SRR ; RiEHE R R
VA= G ZNER 54 Y SR =GP ZIN S Z B RN i S Sy 45 2N
ESHRGER - AEERFIERA - BERTE (RRERREE) E
HIBIRERRA » R IME 2 Z2 5 TRE AR AR AN E PRI uﬂJﬂZZIK
SHrER AR - EAL - BOFEAHEEL - AR ERERE
R BB ERERNBASEI B R 13 -

SR AT

Thomas W. Merrill & Henry E. Smith Y% » BHAEEYIREERRF
g7 BES NG - ERGET > BEBEROESANE
A KRR HH ﬁ)\ M (in personam ) » = NAZ50%8 - (H
LR IR A 73 AT Y e " & E R (information
asymmetry ) - ?Eﬁﬁﬁﬁﬁuﬂ%—’ﬁﬁﬁiu ST - RESR
MRS T - R BRI BT - SR THEARR S - A
FEENAIA |

e EHE A A FB I R - SO R BRI E = N AAs -
VIRE ~ ZVERE ~ BRRE ~ (G024 - FF » ARSI A AR -
IR R BN i e A 38855 %ﬁﬁﬁiﬁ’]ﬁé?%T JEIS B AR A 3855
HIEA ERE - (ENBNEFTE R S B0 BeAER - BRI
GHYATREM - AT BN ERERRIRER A A Bl o = F At A RER]

57 See Thomas W. Merrill & Henry E. Smith, The Property/Contract Interface, 101
CoruMm. L. REV. 773, 779 (2001); Henry E. Smith, Property as the Law of Things, 125
HARV. L. REV. 1691, 1691 (2012).

58 See generally Lucian Arye Bebchuk, Litigation and Settlement under Imperfect
Information, 15 RAND J. ECON. 404 (1984); James D. Dana & Kathryn E. Spier,
Expertise and Contingent Fees: The Role of Asymmetric Information in Attorney
Compensation, 9 J.L. ECON. & ORG. 349 (1993); Kathryn E. Spier, Litigation, in
HANDBOOK OF LAW AND ECcONOMICS: VOLUME 1, at 259 (A. Mitchell Polinsky &
Steven Shavell eds., 2007); Jennifer F. Reinganum & Louis L. Wilde, Settlement,
Litigation, and the Allocation of Litigation Costs, 17 RAND J. ECON. 557 (1986).
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258560
-
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60 See SHAVELL, supra note 14, at 280-87.
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e RFEE TR DEIHEE - HATEERZSHA - BEIER
B RE < TR B IR A2 Lee Anne Fennell Z3% » ity
T AR AR S H#DUEY - MEDh AN SR
A RKE TR RREE - MR EEAEENTE - FTLAH T&
U3t F i(resource access ) R BHRTREAE » FHRAHRA AN 73 Fo i R HH -

M @jZeRki A | (conflict cost) il T 12HRE A | (coordination cost) ¢ -
AR T DR B M AR ETEE R A  Fennell
BRI ST E AR - EE SR —HEREENS
EZRE G EEREW - 2S5 MAREER -

MEREAE R AF IR SAESE - LA E R T AL HRE -
REH 29 WESERE "L MR TV EMNER - EERT
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A (R AR A R B Ly P e P A K BB < 5 ] Hohfeld 1)
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61 See Fennell, supra note 24, at 1493.

62 Seeid. at 1511-19.

63 Seeid. at 1515.

64 ARG X R ﬁj‘jﬁ IR e SR L LRl S E o o R
L E B E 48544 > F1967-2021 (2019# )5 3R i » do HE cHhd l";‘if\;ﬁi
HNE R PEA R ferdgat o P oh 2 8 5 2020& § 38 > B 720-742 (2020 ) ;
AR BHER AR SR AR PE L A EE 1l
T 81-100 (2020# ) -
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HATEE N E R A DI ~ WREARARHIIT R MR REEE R
RAEFEAT R AR A ~ B /KRR - WP R 5 W& m] DAGE
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MUEEERS  FREEANERAEREE - MEEREERESE

\
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ol EARE rAE B a0 B /R 0 245 0 F 138-144 (2019& ) o
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67 A2 I eEr LRE S L0 PHEF 0 EATRARSINDRFLE 0 ¢ e
Z2E P 158 > F 139206 (2014# ) ; é#—?’;% P BAR TR P ——F NREAR
BHE B2 FikA 35 0 ¢ FEREEH T 0 158 5 F207-282 (2014# ) o

68 See generally George L. Priest & Benjamin Klein, The Selection of Disputes for
Litigation, 13 J. LEGAL STUD. 1 (1984).

69 See generally Yun-chien Chang, Judges Avoid Ex Post but Not Ex Ante Inefficiency:
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TipEOT B i & A 1T PR 2 SR iR A E T
o PRIEFPAREID ALERE A FRARE TS HTF B
PR AEF L ET RS TR R Y L B S MY R AR
2F R A ZALAER S E AL o | (E285)

EHR - WEERBEE R TEEREAER - B - B8
FEW N EREEFTER O R - (B R BB B R EREES -
WEAFEE - BRI A RE - FEREERNE - ELEIER]
PREL T 3kFmeomi /g - HPTRE ~ FraCHIET R A Bl - BT R
BT - AR EET R A BT - B EE A A
o AR R (HERIMEEES A ) » M FEA
(GGEARKRIEE T R AR DAASR) -

AN - ERMEEEE MR R R ENEE AR - BEEEANE

Theory and Empirical Evidence from Taiwan, in SELECTION AND DECISION IN
JUDICIAL PROCESS AROUND THE WORLD: EMPIRICAL INQUIRES 160 (Yun-chien Chang
ed., 2020).

70 AP EAR B RPIEBEA A E AT 22 E 2 F
¢ oohix B 2018F %68 0 B 1519-1545 (20184 ); b < i3 sis Jagt 3k i (3
21) B 113-160 o
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28 KL L FRFAAMEHT RO 208 £ B LA A
(ISR IR GENCR Ly FER ) Ak GOl SEE b VAR o) AN DR
LR B 2R ($134R) (2020 ) (THRHAR) o

73 See generally Yun-chien Chang & Henry E. Smith, The Numerus Clausus Principle,
Property Custom, and the Emergence of New Property Forms, 100 IowA L. REV. 2275
(2015).
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74 < }}?e % EE > % B b 4o YUN-CHIEN CHANG, PRIVATE PROPERTY AND TAKINGS
COMPENSATION: THEORETICAL FRAMEWORK AND EMPIRICAL ANALYSIS 35-46 (2013).

V5 aFTHAETHRARR FRIFRAR 2B d 2k F kil
AR ANE R A EAR (F271)- é‘;—gf?.uwn\% TP ARk L FE R
B A100%E 4 g o F oA 4 N E {ﬁ%&.’»p B BiAcRE | ORFER L {fﬁ*«
FTihoZling A AEFIRF Aeh- Tk o j & tma*? %’\i%*' eE SRS 1R
A 4’3'_4’3‘_,7-‘@7» TRiERMFhAI A @& T ’d ? IRV




L3R AR IH AR B vs 1B IR AL B TE AT 329

ARES—ER e - AERD R EEEEREE
SERHILIEE > (HATRILIE Z R BT RS A e - (HEEET
DRER BT ESGENZRE - AEHRA THELSE (H
261-262) » 35 ZAEH I FAR IG5 FR SRAT e -

B2 > SRHIFTEREABETTARE AN - BT 2 KA HoA ~ 42
AR ABCH - B EREIRI NOET M (AT sHhE
TERER)  WEFZOREMIFTE A S I EE - HESEERIHE
HIE R CGROBEERER ) > A aEvdm 2 - AFSETH A EIE
& (AIRESHTERGZ Ml - A/ E(E) - NIRHIFTEREA B A
ST AN ERGETT -

FHIL It RIAL - 55— - ARERERE (B e B - ALETT
RIEEERER - LS ATA A ATRENE S HES: - 55 - T0E#E
AR > B R E A T TR IR E G TR AL HRETE - 212R
FEARIE B E G A ERAE - WAEILES (Bakk) WIRER]
BT R E SRR E T ZBR - A EAREARS(ER
MEBHE - AFREMREE - HHEHME (MEBE) 225K
RTDUSE NftERE ot 5 WGt FE B it 2 5 5 2R —— S AR A
HHEANGREERMERNZIBRK o MERERELARME - AT
BHEAGERNETT - NETEASCRIGER - N RETHEE
/INRIETTHHESE -

SRR E R

"

HRIBEEE Ry - T RN R ) (BB IR B R - 17

76 K FE TG A B > - ERSFANR B — W Re A
PR T A o - E g AR REPEE S X
g FlL RECF R A RRRL L bR K- Ry A
A ERRBERFCH L R R FAGEE LG AAES RS L TR
Rlenjk ivig % » LA 2 bag e o




330 CF #0512 S A7) %2741 (202029 A)

BIEFIEGE ) HUThRER " RS R AARHCOBSR | (B
265) - FEHWRFy » BIEE P RIS HE CBSTRIRCRE - 38
o OBSRE IR GRS YR - FEIERAEAR 5 mATARERERTH
E - GHBESTE R ANZEAR - FREFK o AR A BN 2R
HIRUE - BE R DI = » I - BIANERIBUT RS Rl BTk
HIHR—K - FEACEREHIAIE R « JIRRT A Rl - B S SE
ZIRFEE O T - (EABEI SN = AFH - TR ANE
AP EZMEAHRR - L EHRE - TR AT LIR—EE
SIRREN: - BB EGT o B M R - AR TE
ALl - BB RS E S E S (R B AR R
Ko BFE SRR E S TSR RES) - B SES R (MEENE
PEHEAR FH R ] DAL RIFT S B AC ) > IRERIEARCR - (&
(B R ARCE R TR & 1855 - g DR R T I 52
ik °

FHLth R AR R RIESZAIR T B RS TR S ol E i
HENRF GRS | FURRIEE (H 265-266) - EH A ERFAZ T
WA - RSB ERER G NG RR B R THEAMA =R - I
AmiEIIEERE @ BISfERBE ik - BUTEIEERAER - 2%
Bl IEE s MANARE Aem - BT R IE R AGE R B H (A - S5 E
EARBIFRAA - HE IS EBEE - M8 E e
FURESPRIRIRE - WIRBGBSE 1 B 5t TRt i% A RN R0
F5 o AR HE T - BT rTREERE R E - AT
IREZERphak - MRSRILVERER - fEAERy H ey &t et &
EAEHESR o T ER AR R LA - (A (TR 2 4
TR HIZR - B PEAREASHIE T E S - 5T s H R A Ar b




L3R AR IH AR B vs 1B IR AL B TE AT 331

fAE" « Feff » ERIBELIE OHILE RAVRE ErREFFIALK - BRI
5IAT R HRERIT AR (H 266) - T2 At - Ryfa[ZEfE
BB 5E THIREHF & A AR SRR - MER RS THREE
HeB S BT BERER A 2205 - LA LT 04T - TRy far2fe 2
55 JREEE 796 RIRA A BUE DUE B 5 TIE R AR a5y
A !

BRI EERR " EAT ) ATREN | BRI
RSB NPT LARIRE SRR o5 W SRARAE Z Sl JGE FH U SR
MANMTES B ERSE A - BB R RERRAEEE
AT MRS TR SRR, 5 MfeRSm oSt e, - I F e
B H (H 263) - 2RI NEE R F s sRAEERRE 2 R -
BRI : SRS AR A2 WS B 20 N IRAHERA
BB (UG IERYZEH - AIDIE —SEHhAR - thr] DU RY H SE AT -
(B DIEAABES R L 7 ) HM LA AN R eSSl e Kbt
FIRE - AEEERSE T 2 E LR BEEN I - fEEaTE
B EFTEREA T DARRERE R AT S Z R e A
iz 5 » AR BRI — 5 A R R HE A I - AR B B B
AR SE (A -

T~
R R BB EY) (FIANSEAS - TG EER - EFTERA

ZEBEER) > AETRHHEAENE S EE - FrAlaRYIEZE R " Ik
AR RE B o T RS RYITHERF IR - BRIABGEH - S1EE

77 V- fEmdE e R 2RI AL ERTAATRE T o R AR 2
AAR R JIE o 0T BRE - RRITE > R {IFARF o BRAARR 2
y;;ﬁww@’mwﬁ%ﬂ@%%ﬁﬁ;ﬁ%’é B g Lk R AR
FhSEH-




332 CF #0512 S A7) %2741 (202029 A)

BEEYH TR, (F 267) - 2EBAVEEZ - T8 1R
BREEYRE THEG - CRmERIE OFEHREIZEEREA » i
T EEERERNEECEYE ) A B R R e R Y
B (BMESRERARRFTERA - HIEIHARCRE K ERE
HY)) » RKIEHEEEREEA 2 T - IRFREMAAN, £ T —8k
{LEEY)E - fH £ ASIETEWT] R (B R EFR LY E
[ e E— SR - GIFRA BB HEEEZE - AEALRE
AR AT — RN B = B R (B -

HRIAPEAREREGE | (TS EENG Y TREEZILE
EBEEBAE - T RRENE - AFNILS 2R R E I EE
EREFA - il EERPrE B RGP — (I FERTEREA -
E B PERERE A FRIHEN - RBSEE EEY e —( 3
NEBESEEFH (H 267-268) - (R EHREYSENE (HLS
AR IE) BT @ SF2 REERBEE LR T IE
NEE G (CEEVREERIARTZ - REHA G N HRREA
HENZEEER) - FIVERIEERIE A 2 FHER#R
RSy - (HRRFEE BT S a ™ - T#EERAN - F—"H— A
BT - R ZAIRAE AR - TR e A ER At A {5
P B A S AR A - BHIATREZ EEEEE &'
EREERES NG L ERATE SRR ERIF] A -

B2 EalZunHAMERE - R EE (H 267-269) - 295
TEEEROIRISE b EE B | & T DRI ERES 812
fBREE 1 38 - BEAHBARTERE ARCRIEE A - ([HR G EE =]
H o EBE T DAER—R2 A T NE#HE | (internal auction ) » Ff

78 jEk ’ﬁ B2 %‘J_—i it Ja¥rs ’ﬁ A Fé*]‘%ﬁﬁ AR RN N :5:_’;‘]‘")? lt‘;@?;{'g“ﬁﬁi’ » see
generally Yun-chien Chang, Tenancy in “Anticommons”? A Theoretical and
Empirical Analysis of Co-Ownership, 4 J. LEGAL ANALYSIS 515 (2012).
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80 See generally Roger B. Myerson & Mark A. Satterthwaite, Efficient Mechanisms for
Bilateral Trading, 29 J. ECON. THEORY 265 (1983).

81 See generally Peter Cramton et al., Dissolving a Partnership Efficiently, 55
ECONOMETRICA 615 (1987).

82 A VAN B p AR (365)
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85 See generally Yun-chien Chang & Lee Anne Fennell, Partition and Revelation, 81 U.
CHL L. REV. 27 (2014).
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