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The Formal Rationality of the
Constitutional Norms and Its Value in the
Perspective of the Limited Models of the

Fundamental Rights

Hong Zhao™

Abstract

Modern constitutions must have the substantive rationality of the
protection of human rights, but its achievement also depends on the
formal rationality of the constitutional norms. On this premise and by
comparing the limited models of the fundamental rights of Germany,
China and Taiwan, this paper analyzes and reveals the close relationship
between the rational design of the constitutional norms and the
achievement of the protection of human rights. Unlike the brief general
way by which other constitutions limit the fundamental rights, the
German constitution deals with the limit issues under a complicated and
careful model and is aimed at limiting the limitation of the fundamental
rights. Compared with the complexity and refinement of the German
model, China’s constitution is exposed apparently to the lack of formal
rationality of terms and this deficit weakens greatly the protective
function of the constitution. Also, in this way, the German constitution
supplies as an excellent example for China. Beside the German model,
the Taiwan experience is also an important reference for China. Although
the terms of fundamental rights of the constitution of Taiwan are also too
simple, the lack of the rational design is remedied quite a lot by

* Associate Professor, the China-Germany Law Institute, College of Comparative Law,
China University of Political Science and Law.
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constitutional review. But, the limitation of constitutional review on the
supplementa-tion of constitutional terms proves also that the lack of
formal rationality of the norms cannot be fully remedied by the
constitutional review.

KEYWORDS: substantive rationality, formal rationality, the limitation of
fundamental rights, Vorbehalt des Gecetzs, protection of
the substance, the principle of proportionality, the
limitation of limitation, political constitutional theory,
normative constitutional theory.
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