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1 F2ZiEdap < R 82 F 2 g < % (“All judges shall be independent in
the exercise of their conscience and shall be bound only by this constitution and the
laws.”) § 4t x> o p 2 R e 2 R 5 ¢ “All judges shall be, in obedience to
their conscience, independent in exercising their functions, and shall be bound only by
this constitution and the laws.” (#75 ;2 F » & H 2w > bz 71 AR 5%
HAZi22 2adhd o)

2 % % SARAH WORTHINGTON, EQUITY 299-302 (2003) » # ¢ cmif i+ A 474y ) i
FERBFEZF R TV AR L BAERA T Epd £ R

3 % L HAROLD BERMAN, LAW AND REVOLUTION II: THE IMPACT OF THE PROTESTANT
REFORMATIONS ON THE WESTERN LEGAL TRADITION 74-75 (2003) - Bermandp dge
mi g yen i T s (synderesis) | Bv g b 4 >N aw
(conscientia ) | P B_v“ M & e B B * B39 > 2 .5 7« B4 (Martin
Luther) B35 5 &332 {8 o

4 R AB KB RAC23 (1948) £112 17p 2| E2X 12F 1565F » H 7 5 @34
WomIZE U R S NI ER e FFR N WA ETOEER R ALAE > R
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HAAETERENGEE (lacunae) A GHEIEM - ARARAHREGL
IRERAAFENE - BN FEIRERIRIF A %% - BRE R AENE

5 H4e¥ 4 8 SHIRO KiyoMryA, KENPO I [CONSTITUTIONAL LAw 1] 357 (3d ed. 1979)
(Fge - &1 3% F 357 (1979 & )); TOSHIYOSHI MIYAZAWA,
NIHONKOKU-KENPO [THE CONSTITUTION OF JAPAN] 606 (Revised ed. 1978) (¥ i< &
& 23 p AEZE > TR 0 606 (1978F )); HAIIME KANEKO & MORIO
TAKESHITA, SAIBANHO [THE LAWS CONCERNING THE ADMINISTRATION OF JUSTICE]
110-11 (4th ed. 1999) (£ F - ~ % F = & » M h3E > 45 5 F 110-111 (1999
#))e

6  RyUICHI HIRANO, KEIIT SOSHO-HO [CODE OF CRIMINAL PROCEDURE] 53 (1958) (& ¥¥
Fo- oA FEHWE o P53 (1958#)) 0
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2 AR R FEEA - ERE TR R a R - GHTRE
L R BB 48T [ 3% 42 (Ronald Dworkin ) [ T IfE— TEREE
EH KT RS - FOBE GEEFE) (Laws
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JRA IR % T DB R — (] » SR i A B2 - (AR
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It - AR AR S SRR A R

IL 47 R &
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BRAEHNITE S (SRR E) BT/ thrREEs - 50U
ERHEEE TR RALEERIBAGR - FORHER SR -

7 Id. at54.

8 Ko SATO, KENPO [CONSTITUTIONAL LAw] 230 (1981) (i3 %5 &% » F.230
(1981 # ))e

9 RONALD DWORKIN, LAW’S EMPIRE 81, 267 (1986). B3 { % * anhBE7 1P &
R EE A F LR R o T BHEE-AET 2 EVIE Y EP o
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10 Ernst-Wolfgang Bockenforde$t i e e f E 5 Ad ) & dipei > e 86
1A TR F o B b B AR o v g
Faefes» m P A mi%- TE ¥ o % LERNST-WOLFGANG BOCKENFORDE,
CONSTITUTIONAL AND POLITICAL THEORY 234 (Miryam Kiinkler & Tine Stein eds.,
2017).

2 a2 jREEerd VL o o P ABR A 2r ey &
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12 A higgmig + F pidesh (practical reasoning ) PF - g% W BB E R &K 0
PRk g2

13 = BRES - TIAPLT oY PEBRKRAS Tl d 5 LAY
RS e TR i Tkt A2 Fa o3 ograbme (1
FcRLPrsE 3:10) - B A G HILATE Py T B A - YR
G

14 pb v § (2 B 4~ % (Joseph Raz ) @ 8 o 4% 5 JOSEPH RAZ, BETWEEN
AUTHORITY AND INTERPRETATION 183-84 (2009).

I5 Andrei Marmorin i M2 F end & #2572 & 5 s 46§ = o % L ANDREI MARMOR,
PHILOSOPHY OF LAW 114 (2011).
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ISR TR - SR MR AE A EESFE B (positive
law) HIA » EBE LG FPTER—TEE A E (basic norm) T :
—{E A e EAR R R L e i - R (A
BRRTER - AIGNREEETER - BRI ERT A — B R
MR by B g g — 0 B R LA s (BRE R -
PR » RGOS (EEAR TR -

FIRER - SRR B e — (I R - A A G a
HIFPHHHETE A RIS o S e TS (R S rh i — TE R
PR AR D B E T " o (RIS TR R S TS
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16 %=t f AWz Sl fetp 2AnB 8K 5 L o Glded L EATHER ehd
X AR A FhgFLEfdr s Fafge ® (4 &;’K{r%ﬁé’\wu
BB m#ﬁt?ﬁﬁ) —Jpre PREE 0l He i BRE o0 (- B
#& ) (Allgemeine Staatslehre (Springer 1925)) #»i¥= p * - Hans Kelsen¥ »
FEw e - RERE (1936%) -

TooOr BELAT TH G, i g el R AR R

2 kYIS o)
PO ez PHEALRDHIFRT - B2 RN L i # 44> (Grundnorm) >
ARG R kiR o Yo Ak T EF I R ared > T mn-
Lk ARG B - ARk - B o A ARG ITL -
s R AERALE R e R o g2 LT R R B
RHFAE R o T A AL FAIF Mk A A R AR
Hoplae B o | PRl f RS PR 2R EAE Ot L E B RE
> F 284 (1998 ) -

17 HANS KELSEN, THE PURE THEORY OF LAW 201 (Max Knight trans. & ed., The
Lawbook Exchange 2009) (1967).

18 Id. at 67-68.
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TR B BEES T -

W 35 2 — (M o B9 78 % - B LG5 - B A
(Thomas Hobbes ) HYREIRTE Ryfifili o BN EEARHTRERAE H AHIARAE
MRAHETEENRE - (BMAI RSB RE R RAGIRET - A
EEHA ENE - Wt FEAMEMAREE (leviathan) FYEE
BRI - SEMEE RIRERRE A S DA Rt & 4SSk e -

ANRIASCERIEATAREY - WA E R AR A E S A S e
HIEBRAE - B =T ERAGE RN SR a] DL B e —1E
FEER — FAHERA T » T ERAHER > kT EEE.s
S PRESMIEFAME R LR ZFIZE IR - A5E - (RA] DU TR
ORI, | B AR S R - ARIMAESS— 518 » AERIRER T
amPE SRRV T BB LR A E » (B2 RBE R PRI
ETSEIE, - EE ERLER R IRE R SR A AR DI AR (AR
ATE T o LA EE A AT RER B E R 2 THERE -

19 Id. at 68.

toRBEEaTH? > A & (non-cognitivism ) AL 3R I AR AR T 2L A
Hrge R hanyion 24 > FP 3 R F L L BV 3 o 2nirl Rni g
mtm G AL AL (2 F ) - fA2ina i & o See Moral
Cognitivism vs. Non-Cognitivism, STANFORD ENCYCLOPEDIA OF PHILOSOPHY (June 28,
2018), https://plato.stanford.edu/entries/moral-cognitivism/.

20 % 2. HANs KELSEN, WHAT IS JUSTICE?: JUSTICE, LAW, AND POLITICS IN THE MIRROR
OF SCIENCE (1957).

21 THOMAS HOBBES, LEVIATHAN, at ch. 14-17 (Richard Tuck ed., Cambridge University
Press 1996). &1 chE " EF a3 > p RZ AR 4 hiEe o
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18 L EH RIS E SRR E 2R - WAZHIERYEZE -
SEHEAEZ RN TEE AHIE (basic norms) Z[HAVEZE - —fEEIE
Ay S—REAEERER » AR LB T IR A —TE - NGw
PRI > WG @R T - Brib2S > BMREEEE G IE
TSGR E Rt M ATH SRR R TV E SR E B AR - 1 HIE
RO IET -

O EER ERHEBEETEAE E S EEMER A ER
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22 Pof Ap 2 W BIE BT a0 F 4k o % LKELSEN, supra note 17, at 245-50.

23 A fhiga@ipd B €44 (Joseph Raz) #1303 =4 = 4 47 o 4 BLJOSEPH RAZ,
THE MORALITY OF LAW, at ch. 2 & 3 (1986); JOSEPH RAz, ETHICS IN THE PUBLIC
DOMAIN, at ch. 10 (Revised ed. 2001) [hereinafter RAZ, ETHICS] » H @ #.p 7 4 %
WRRES PP HE -
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ASEA R Z AR ZER] o BHEERY » — iR GEE R B R 2
FETERSHI—3& - (RIEREERE T & h EME— (B H R
—i& - FEB A EFELY - B HEAR T
(coordination ) [EIRE" » ZEET & AW HER A TE SRR - A58 -
WL B ERIRERLBE LS - (REE 7 BB <18 ([ # 2
T o NUAEEHERIE A A ARFIENE—2 - MEARBERS LRV EM—2
A BERE LR - B — BEEEAEERELE - 2R
E=HTH

AP PR AR S A R - ARE %2 AN
NiE(EGEHE > (Rt A 2SRV EIAT « RMAANTHZ - /)

TOMYRWE BB TIRIE  HE W AT e TR & B (service
conception of authority ) » % P& 3 #3928 » T JRIAHE R B : F B E R (H4r
EEREAAFUAERS) REF T BA A peg st E b g pad 2
v i hd oy *fii‘ﬁ?fiﬁj&’é—* » YRRV Fup b - PR 2 S H
It (FIRRRAD) AR B ® g £ R @iz ds {0 B 6 -
FFEing % o A3 TIRFEy PR ARA R A RN APL FAPRAF R
4322 (veh® (A@LE FAPHF G R 2 vehE )e | 2 WgH » LPE
IR T T 66 9 0 Ot D 3 MgE 0 200872 B RS B T
362 (2008 )

T 1% K 4L (coordination problem) A_FF 5 3L Bk iy in » &g Uil ot
RO BT AR TR LR R R E R o PR FE A
4 243 Fiwf  See RUSSELL HARDIN, COLLECTIVE ACTION 157 (3d ed. 1993).

24 iz & Thomas Aquinas#73} srdeterminatio (Thomas Aquinas, 2-1 Summa Theologiae,
g-95a.2) -
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25 4 5L RICHARD TUCK, FREE RIDING (2008).
26 LE'LH’*},{%C?'&{"'E HR N EH B KR —éi.}"]mﬂ:,#]/zf'j:?% g foo
HA e § oo N F“'ﬁiﬁﬂ.ﬁzéf'ﬁ?i’ﬁéﬁl’%}f& ﬁ-—*‘a'ﬁ“"F’ﬁ‘{m
f*LﬁﬂJf Q”Rrs}ﬁ‘-? = &r%/z E2 Fiow 72 LF"’&;‘&@‘\ e lfsﬁ‘g’%i—t
EEI > Flgt e X 5’ WiFip o
TR (rule of recogmtlon) P %:JF",'MJP? (H.L.A. Hart) ;2 2%
PG ELA oA L IR - Bk “ISK VA f*"}% A2 B AR o=t B RR o IEPEFE
Ew‘x’ HRRP 0 47 &»‘ﬁ;ﬂl{pﬂcﬁ’ BIORP] > X BALR] E PR LR o KRR
|3 BT gm] 4= s R A1 ikt & 75 ek 'I“J’* 2R AR (concluswe or
authontatlve criteria for identifying primary rules of obligation) - % L gafc% » £
PERREALE O JOT 2 EFEEME > F309 (1998F )
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27 HANS KELSEN, ESSAYS IN LEGAL AND MORAL PHILOSOPHY 240 (Ota Weinberger ed.,
Peter Heath trans., D. Reidel publishing 1973) [hereinafter KELSEN, ESSAYS]; HANS
KELSEN, GENERAL THEORY OF NORMS 237-39 (Michael Hartney trans., Clarendon
Press 1991).
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28 KELSEN, ESSAYS, supra note 27, at 260.

29 2 j#18 Joseph Raz 2 ETHICS IN THE PUBLIC DOMAIN#T3.e5 [ 2 f )t 1% ) 2 e
AR RS S (TR HNIE EE - &
L TI&{’&_#F] i1 o % L RAZ, ETHICS, supra note 23, at 264.
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Boo BF LR AT EN G 0 B P E IR FIARRA F T
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A (B Z|pAed8 (1973) £77 8p 7| B 27X 35 265F )«

32 FEEIERET AERIAIL2 Y > TR G IR T ARE— Aok TEA
#I, FF S (blde) BAIIES 2 F &2 2 R4 6 forcinehd 1 -




Hi: e sHELHE 43

» PGS R A FITR B RE A SIS B (85 BT -

VI &% enfE =

BEARENEEE (NEEEVHEE) > @I
o fEEH > WIREFRE BN - REIRIHERM - HEAE
BIZFGRINCARRRE GEEERREE ) - FiEE UiEmE s
— i ERBUF R EE R **Bﬁﬁﬁﬁikﬁgﬁ%%ﬂﬁ%
F o B—Al B RAEE H BUR AR TRy - B AREREHE
SRERS o E5 PEAHEIEIITR o AL - SE S BRI E
IN— ikt - L R B I E TR -

{EEH - RIBERE SN SCANERESBK - es
SR+ 2 (AR R A DR A e A B LB - FIGEE
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33 H4e¥ 4 L RAZ, supra note 14, at 341.

34 % P& Jean-Jacques Rousseau, Of the Social Contract, Book II, in THE SOCIAL
CONTRACT AND OTHER LATER POLITICAL WRITINGS 57, 68-72 (Victor Gourevitch ed.,
1997) « pthcnziz % 5 A AF RAHGE R xR ANDRF o REPEF
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