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5 See Jon Elster, Forces and Mechanisms in the Constitution-Making Process, 45 DUKE
L.J. 364 (1995).

6 See Miguel Schor, Mapping Comparative Judicial Review, 7 WASH. U. GLOBAL STUD.
L. REV. 257 (2008).
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9 See CHAIHARK HAHM & SUNG HO KiM, MAKING WE THE PEOPLE: DEMOCRATIC
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10 See Courtney Jung, Ran Hirschl & Evan Rosevear, Economic and Social Rights in
National Constitutions, 62 AM. J. COMP. L. 1043 (2014).
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A F AR 0 £ A E B A 0 24828 5 T 123-147 (1995& ) °

12 See  WEN-CHEN CHANG, LI-ANN THIO, KEVIN YL TAN & JIUNN-RONG YEH,
CONSTITUTIONALISM IN ASIA: CASES AND MATERIALS 943-45 (2014).

13 See Jiunn-rong Yeh & Wen-Chen Chang, The Emergence of Transnational
Constitutionalism: Its Features, Challenges and Solutions, 27 PENN ST. INT’L L. REV.
89, 91-98 (2008).
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18 >3 3 F ert3® > 4¥ G4 ¢ MARK V. TUSHNET, TAKING THE CONSTITUTION
AWAY FROM THE COURTS (1999); Robert Post & Reva Siegel, Popular Constitutionalism,
Departmentalism, and Judicial Supremacy, 92 CALIF. L. REV. 1027 (2004).

19 Stuart Scheingold:® = /& 58 34 @ 2 3F3nigfim Repfg it » 7 5 LARIETI(T
A FUaH B Y g i o See STUART A. SCHEINGOLD, THE POLITICS OF RIGHTS:
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BLOKKER, NEW DEMOCRACIES IN CRISIS?: A COMPARATIVE CONSTITUTIONAL STUDY
OF THE CZECH REPUBLIC, HUNGARY, POLAND, ROMANIA AND SLOVAKIA (2014).
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Constitutional Dialogism for Basic Rights:

Beyond Constitutional Interpretation

Jiunn-rong Yeh*

Abstract

Rights advocacy could be substantiated by governmental policies,
citizen engagement, and international human rights convergence
notwithstanding predominant reliance on judicial review. Judicial review
has been advanced in many constitutional democracies for human rights
protection, but the overreliance of which has led us to construct rights
towards a more courts-centric, rights-based, and text-bound tendency.
The function of civil engagement and good government practices to
human rights advancements has therefore been overshadowed, leaving
us to wonder what would be proper construction of human rights as
guaranteed by the constitution.

The nature of rights has a stake here. Are rights to be recognized by
the courts in order to be rights or could court take back rights it
recognized by an overruling decision? This essay seeks to present a more
plausible picture of rights by identifying and analyzing three competing
models, namely system model, immerse model, and dialectic model. It
reasons that the dialectic model that looks into the coordinating
dynamics of rights discourse stands as a better way to construct the
development of human rights in a constitutional democracy, aiming at
preserving procedural values and coordination in a rights dialectic
network.

Human rights in a dialectic construction would see the courts as
part of the rights dialogism. Rights realization and perception as

* University Chair Professor at College of Law, National Taiwan University.
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developed in the dynamics of rights advocacy, rights discourse or
implementation are indeed the core of the constitutional rights that
command our blessings.

KEYWORDS: human rights, rights discourse, judicial review, civil
society, contextual reasoning.




